





AMERICAN 


BAR ASSOCIATION 


JOVRNAL 





VOL. XVI 


DECEMBER, 1930 NO. 12 











a 
I — 
































CVRRENT 












































EVENTS 


a ad 








Announcement of President Boston on Referendum 


HE Sub-Committee consisting of Hon. Orie L. 

Phillips, Chairman, Major Edgar B. Tolman 
and Mr. Earle W. Evans, appointed by the Execu- 
tive Committee to supervise the count of the vote 
of the members of the Association on the question, 
first, whether there should be a referendum on the 
repeal of the Eighteenth Amendment, and, second, 
(in case the vote on this question was in the affirm- 
ative,) on a resolution favoring the repeal of that 
Amendment, has completed its duties and made its 
report. Such report has been approved by the Ex- 
ecutive Committee. 

The Sub-Committee’s report shows that on the 
first proposition 14,782 members voted in favor of 
the referendum and 5,625 against it, and that on 
the second referendum (the resolution favoring the 
repeal of the Eighteenth Amendment) 13,779 mem- 
bers voted for it and 6,340 against it. The total vote 
on the first question was thus 20,407 and on the 
second, 20,119, showing that approximately 75 per 
cent of the membership voted on the referenda. 

I am making this statement to the membership 
in accordance with the direction of the Executive 
Committee that the official announcement of the 
result of the vote should be made by the President 
of the Association. 

(Signed) Cuartes A. Boston, 
President, American Bar Association. 


American Law Institute Holds Third Bar Committee 
Conference 
EPRESENTATIVES of state and local Bar 
Associations, and officers and members of the 
council and technical staff of the American Law 
Institute met in Chicago, October 30 and 31, for 
their third conference. Through the courtesy of 


the Law School of Northwestern University a 
meeting place in that institution’s beautiful Levy 
Mayer Hall was again made available for the con- 
ferees. Representatives from a considerable num- 
ber of Associations were present at the meeting, 
coming from as widely separated areas as Okla- 
homa, Washington and New Jersey, with the As- 
sociations of near-by states, as would be expected, 
represented by the larger delegations. 

The accomplishments of the two days’ meet- 
ing were four in number: (1) a thorough discus- 
sion of some of the difficult problems of that part 
of the Restatement of Conflict of Laws now being 
made ready for submission to the membership of 
the Institute in proposed final form; (2) similar 
discussion of a large pertion of the Restatement of 
Contracts, also being revised to submit in proposed 
final form; (3) a report upon the Institute’s Code 
of Criminal Procedure, together with the comple- 
tion of arrangements for Institute cooperation with 
local committees for bringing the Code before the 
legislative bodies; (4) a report upon the progress 
now being made in the work of preparation of state 
annotation of the Restatements and plans for the 
enlargement of the work both as to subjects cov- 
ered and states included in the project. 

The conference was successful to a high de- 
gree. Both Mr. Beale and Mr. Williston, Report- 
ers in Conflict of Laws and Contracts, respectively, 
received many helpful suggestions from the law- 
yers present for the further improvement of the 
Restatements of those subjects. Many of the com- 
mittee members had given the drafts very careful 
examination, and discussion concerning both form 
and substance was spirited. It was brought out 
in connection with the Code of Criminal Procedure 
that portions have already become operative in five 
states, these states having adopted parts of the 
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earlier chapters prior to the completion of the later 
portions by the Reporters. The states are Con- 
necticut, Michigan, Louisiana, Ohio and Iowa. The 
task of annotating the Restatement of Contracts 
has in many states, it appeared, gone as tar as the 
Restatement has been prepared, and local commit- 
tees have already made a start in similar work in 
the subjects which will follow Contracts in order 
of completion. 

A very pleasant feature of the conference was 
a complimentary dinner tendered the visitors 
through the courtesy of the Chicago Bar Associa- 
tion, at which Mr. William P. Sidley, President of 
the Association, acted as toastmaster. At the din- 
ner Judge Charles S. Cutting, of the Chicago Bar, 
spoke upon “The Modern Lawyer,” Mr. Samuel 
Williston upon “Written and Unwritten Law,” 
and Mr. Herbert F. Goodrich, speaking for the In- 
stitute, gave a summary of its work and accom- 
plishments thus far. 

Mr. James Byrne of New York, Vice-President 
of the Institute, presided at the sessions, as Presi- 
dent George W. Wickersham’s duties as Chairman 
of the National Commission on Law Enforcement 
kept him in Washington. Mr. Byrne in opening 
the conference said: 

“Some Englishman I happened to be reading 
the other day said it was well to be modest about 
our individual labors, but it was right that we 
should respect and have a high opinion of the work 
upon which we were engaged. That that tended 
not at all to increase one’s own opinion of himself, 
it tended to make him still more modest and it 
added to the dignity of his life. I know of no work 
for centuries and centuries that in any way com- 
pares with this work upon which we are engaged. 
This is work of the scholars, the judges and the 
bar. More and more the bar is contributing to it. 

“One thinks when reading of the number of 
men who are working on this Restatement of the 
building of the great cathedrals of the twelfth 
and thirteenth centuries. Many of us will have 
contributed something more or less. The great dif- 
ference is that the names of the architects of those 
cathedrals are not known, but the architects of this 
great structure will be known through the cen- 
turies.” 

Director Lewis, in speaking of the program of 
work for the conference and the necessity of con- 
tinuous cooperative effort, if the Institute plans 
are to be effective, made the following statement: 
“The Institute is an organization which not 
only requires for the formulation of the improve- 
ment of the law the best brains at the Bar, but it 
requires for that improvement the united action of 
the profession. This conference is the outward 
and visible manifestation of the union of the or- 
sanized bar in the several states not merely to per- 
fect the formulation of the plans for improvement 
but for the accomplishment of their practical adop- 
tion in the world in which we live.” 

The discussion in Conflict of Laws covered a 
series of exceedingly interesting topics. Among 
them were: the 2ffect upon the lien of a condi- 
tional vendor who permits the removal of the chat- 
tel to another state; the effect to be given to a de- 
cree of a foreign court of equity; the enforceability 
of penal obligations; whether certain presumptions 
constitute questions of substance or procedure. 

In Contracts, also, a variety of questions cov- 


ering a wide range were considered. They involved 
various problems under the Statute of Frauds, fol- 
lowed by those involved under the general heading 
“Scope and Meaning of Contracts,” that is, inter- 
pretation, parol evidence rule and “integration,” a 
word which itself raised some debate. The Con- 
tracts discussion closed with the consideration of 
the intricate questions involved in Conditions and 
Failure of Consideration. 

In considering the problem of presenting the 
Code of Criminal Procedure for adoption in the 
various states there developed an interesting dif- 
ference of opinion. One view is that this, as well 
as all matters of procedure, should be covered by 
rules of court. This point of view has had editorial 
elaboration in previous numbers of this Journal. 
Another view, urged by Judge Floyd Thompson of 
Illinois, was that the Code in its entirety should be 
presented to the legislature for passage. The va- 
rious parts will then be shown in their relation to 
each other, it was argued, and the work of the 
scholars who have prepared the Code could then 
be judged in its entirety. The third method of ap- 
proach was the submission of the provisions upon 
one chapter or topic to the legislature at a time. 


’ This was the method urged by Judge Harry M. 


Fisher of Illinois, and supported by the experience 
in Iowa where the parts dealing with Indictment 
have been adopted, and where the State Bar As- 
sociation has recommended to the legislature for 
consideration this winter other parts dealing with 
Arrest and Preliminary Hearing. 

Upon the state annotations project, it appeared 
that in most states the Bar Association is working 
in cooperation with the local Law School, the 
method recommended by the Institute as that best 
calculated to secure the scholarly attention which 
the task demands. Financial support, it appeared, 
is being generously afforded by many of the asso- 
ciations, and committee members are taking great 
individual interest in the work, both in the study 
of the Restatement and the local decisions which 
are set forth in connection with the various sec- 
tions of the Restatements. 


First National Legislative Air Conference 


HE First National Legislative Air Conference, 

sponsored by the State of Illinois, met during 
the three days from August 18-20th at the Law 
School of Northwestern University in conjunction 
with the summer meeting of the Air Law Institute. 
The purpose of the Conference was to provide op- 
portunity for a presentation and discussion of the 
problems associated with State regulation of avia- 
tion, with the intent to make possible greater uni- 
formity in the laws. A majority of the states were 
represented, as was the Aeronautics Branch of the 
Department of Commerce. 

The program of addresses was arranged to 
progress from the international and national devel- 
opments to the special topics of most interest to 
the States. During the first day the international 
background was sketched by the two visiting for- 
eign lecturers to the Air Law Institute, M. Albert 
Roper, Secretary General of the International Air 
Navigation Commission, Paris, France, and Dr. 
Arnold D. McNair, representing the Air Ministry 
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of Great Britain. Former Assistant Secretary of 
Commerce for Aeronautics, William P. Mac- 
Cracken, spoke of the development in the United 
States. 

The second day of the Conference focussed at- 
tention upon the question of the province of State 
and Federal regulation of aeronautics, and Colonel 
Clarence M. Young, Assistant Secretary of Com- 
merce for Aeronautics, presented a paper offering 
the Federal viewpoint. He was followed by Mr. 
George B. Logan, who discussed the interstate 
commerce “burden theory” concept. As a result 
of the addresses and resulting discussion from the 
delegates, the Conference authorized a committee 
to make a study of this question with an intent to 
make possible more complete coordination between 
Federal and State aeronautical regulation. 

The status of existing state legislation was 
surveyed by Professor Fred D. Fagg, Jr., which 
subject led to an analysis of specific problems on 
the scope of state legislation, airport regulation, the 
proper state regulatory body, flying schools, uni- 
form liability rules, insurance, presented respec- 
tively by Chester W. Cuthell, Rowland W. Fixel, 
John M. Vorys, T. Lee, and Major G. L. Lloyd. 

Resolutions adopted by the Conference 
thanked Governor Emmerson of Illinois, the Illi- 
nois Aerial Navigation Commission, the Illinois 
Commerce Commission, the Chicago Association 
of Commerce and the Air Law Institute, all of 
whom cooperated in calling and sponsoring the 
meeting, for the hospitality, pleasure and profit 
afforded all those who attended ; recommended that 
“in so far as the conditions peculiar to each state 
permit, each state be urged to bring its legislation 
and regulations into conformity with the Federal 
regulations as to Air Traffic Rules and the licens- 
ing of aircraft and airmen; recommended that the 
chairman appoint a committee “to undertake a 
study of the province of the Federal and State Gov- 
ernments in the matter of aviation regulations. 
which committee shall take cognizance of and con- 
sider the peculiar needs of the individual states in 
this regard.” 

The resolutions further recommended, “that 
each State provide by law for the purchasing and 
leasing or acquiring by other means of ground for 
airports and construct‘on of same by municipali- 
ties and other political subdivisons of such states 
and further that; where land is purchased outside 
the limits of a municipality or other political sub- 
division of such state, consideration be given to 
necessary legal requirements, such as enabling 
acts, so as to permit the necessary police regula- 
tion by the municipality or other political subdivi- 
sion aforementioned over such airport; 

“That, whereas the usable length of runways 
is influenced by topographical conditions and haz- 
ards of approach, and whereas experience has dem- 
onstrated that landing field runways not suitable 
under all weather conditions may be suitable under 
certain conditions, ... with these considerations in 
mind, each State provide for the promulgation of 
regulations setting forth a minimum requirement 
to be met by all airports and landing fields with 
suitable provisions covering fields for emergency 
and temporary use; 

“That each State should undertake the devel- 


opment of a State System of Airways conforming 
to standards of the Federal System; 

“That each State require by law the air mark- 
ing of airports according to the uniform standards 
laid down by the United States Department of 
Commerce; 

“That each State require by law marking of 
Municipalities, said marking to conform to the 
standard recommended by the United States De- 
partment of Commerce, and, further, that a compe- 
tent State official have authority to remove confus- 
ing air markings.” 

Further recommendations were for the estab- 
lishment of “a comprehensive system of national 
airways, giving equal consideration to all sections 
of the country without regard to questions of pop- 
ulation density, but giving greatest consideration 
where topographical conditions are most unfavor- 
able to flying”; for appointment of a committee to 
determine the necessity or advisability, meeting 
place, time and scope of the next conference and to 
submit suggested rules for voting thereat ; that dur- 
ing the interim between the present conference and 
the next, the representatives of the various states 
not already members of some regional organization 
be urged to organize themselves into such bodies 
and hold meetings, and that “the states of each 
regional group be urged to join in their individual 
capacities, the National Conference ;” and that the 
chairman communicate with the Secretary of Com- 
merce of the United States relative to a conference 
which it has been suggested will be called by the 
Federal Government and offer the full cooperation 
of the organization and its committees. 

A complete report of the proceedings, cover- 
ing some 200 pages, appears in the October issue 
of the Journal of Air Law, published at Chicago 
Avenue and Lake Shore Drive, Chicago, III. 


Press and Bar Join Hands in Louisiana 


JOINT undertaking by the Louisiana Bar As- 

sociation and the Louisiana Press Association 
to give the general public better understanding of 
the law and its rights under it is reported from 
New Orleans. Joint committees of these two or- 
ganizations met in the early part of October and 
formulated plans for a statewide publication of a 
series of articles “concerning the laws of Louisi- 
ana and their application to the lives of the 
citizens.” 

“The various articles,” we are told by the New 
Orleans Times-Picayune of October 7, “will run 
about one column each, and are to appear under 
the head, ‘The Lawyer’s Column.’ Copies are to 
be sent to every newspaper published in the state. 
The committees agreed that the articles should be 
written in simple language. 

“The committees decided to cover the follow- 
ing general subjects in the proposed articles: Laws 
of persons, property, contracts, torts, crimes and 
the government. Under these subjects will be in- 
cluded the status of married women, children, pa- 
ternal authority, minors, marriage, separation and 
divorce, searches and seizures, negotiable instru- 
ments, inheritance, trust estates, donations, expro- 
priation, wills, building contracts, authentic acts, 
leases, sales, wrongful acts in general, death by 
wrongful acts, liabilities of municipalities, all 
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crimes and the different branches of the federal, 
state and municipal governments. 

The plan seems to have been received with 
approval by the press, which is a good augury of 
its ultimate success. The Monroe News-Star says 
editorially that, “the people of Louisiana should 
welcome this opportunity to learn the fundamental 
laws of the state. By devoting a few minutes to 
each article the layman will gain a knowledge of 
the law which will be of great assistance to him in 
his profession or business, and which will also 
make a much better citizen of the State.” The 
Bastrop Enterprise “is of the opinion that this 
plan is one of the most important that has ever 
been devised for the people of this state. The learn- 
ing of the fundamental points of the law by everv 
man, woman and child in Louisiana, will be a 
great thing. It will aid greatly in keeping down 
crime and will help in other ways.” The proposal 
has even brought forth favorable comment from 
the adjoining State of Mississippi, as shown by the 
following extract from the Hattiesburg (Miss.) 
American: 

“If ignorance is no excuse for violation of the 
law, the logical foundation for law enforcement is 
to have an informed citizenship. After that firm- 
ness, strictness and impartial justice can handle 
the problem in thoroughly satisfactory fashion.” 





Department of Interior Issues Circular on 
“Legal Education” 


HE United States Department of the Interior 

is issuing a’ series of monographs on “Careers 
for College Students,” which answer the questions 
which aspirants for entrance to professions and 
occupations are sure to ask. The monograph on 
“Legal Education,” prepared by Walter J. Green- 
leaf, Associate Specialist in Higher Education, has 
just been sent out as Circular No. 22. It begins 
with some general and very just observations on 
“Law as a Career,” among which certainly one of 
the most pertinent is the following: “The legal 
profession is overcrowded. In the 1920 census 
there were listed 122,519 lawyers, judges and jus- 
tices, of whom 1,738 were women. This means 
that there is about one lawyer to every 500 adults. 
Although some 10,000 new students are graduated 
in law annually, a large proportion of them never 
practice, but enter business where their training 
stands them in good stead.” 

The other topics briefly dealt with in the cir- 
cular are: Time Required for Training, Bar Ad- 
mission Requirements, The Law Schools, Admis- 
sion to Law Schools, Curriculum, Degrees and 
Expenses. There are tables giving a list of the 
Day Law Schools and the Evening and Night 
Law Schools, also information in detail as to the 
work required, tuition and other matters. The 
schools which have been approved by the Council 
of Legal Education of the American Bar Associa- 
tion are indicated by an asterisk, and the mem- 
bers of the Association of the American Law 
Schools are indicated by another symbol. The cir- 
cular is but another example of the quiet and help- 
ful work which is being done without advertise- 
ment, and perhaps without sufficient public recog- 
nition, by one of the great departments of our 
government. 


Portrait of John Brown's Prosecutor Presented 
to Court 


NE of the most notable legal incidents in the 

history of the nation was recalled when a por- 
trait of the late Honorable Andrew Hunter, prose- 
cutor of John Brown, was presented and hung in 
the Circuit Court Room of the Jefferson County, 
West Virginia, Court House, at Charles Town, 
West Virginia, on June 14th. 

The portrait was presented by Misses Olivia 
Veetch Davis and Mary Kent Davis, great-great- 
granddaughters of the deceased, to the Corporation 
of Charles Town and the County of Jefferson and 
was accepted by Judge D. H. Rodgers of the Court. 
A sketch of the subject of the portrait, presented 
in the “Spirit of Jefferson,” a local newspaper, re- 
calls the events of that memorable trial and the 
part that Mr. Hunter played in it. 

After the arrest of John Brown at Harper’s 
Ferry, by a company of marines commanded by 
Captain Robert E. Lee and militia of the State of 
Virginia, Mr. Hunter was retained by the Governor 
to conduct the prosecution and to attend to all mat- 
ters connected with the affair in the community 
generally. He was afterwards appointed by the 
Judge to aid in the regular prosecutions in the case. 

We are told that “he attended to the prelim- 
inary examination of the prisoners, he wrote the 
indictment which charged the accused with Trea- 
son, inciting slaves to rebellion and murder, and he 
conducted the prosecution at the trials. . . . That 
he performed this duty without malice, with fidelity 
and ability, with due regard to the interests of the 
commonwealth and the country, without infringing 
upon the legal rights of the accused is abundantly 
shown beyond every reasonable doubt by the rec- 
ords of the courts and by the utterances of those 
who actively participated in the trials and by the 
statements of the accused and their counsel.” 

The late Senator Daniel W. Voorhees of In- 
diana was employed by the Governor of Indiana to 
defend John E. Cook, one of the Brown party. His 
testimony as to the conduct of the prosecution is 
contained in a letter which he wrote from Wash- 
ington on January 7th, 1889, to a daughter of the 
late Judge Hunter, on learning of his death a short 
time previously. His letter is printed in the local 
account of the presentation of the portrait and the 
following extract from it is of historic interest: 

“I was called to the defense of one of the mis- 
guided, visionary, but generous, brave, and warm- 
hearted followers of that fatal expedition by the ties of 
friendship which bound me to his closest kindred. 
There for the first time I met your father, in Judge 
Parker’s Court. The Court, itself, was a model of 
judicial decorum, dignity and fairness. If justly 
represented by the pen of the historian, it will pass 
into history as the most temperate and conservative 
judicial tribunal ever convened when all the sur- 
rounding circumstances are considered. With per- 
fect calmness, forbearing patience, and undisturbed 
adherence to the law, as known and decided 
throughout generations, that Court arises upon my 
memory with increased and increasing claims to 
the respect and veneration of the American people 
and of the world. Nothing was yielded to outside 
excitement or popular frenzy. When John Brown 
asked for the delay of days in which to secure coun- 
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sel more in sympathy with him than those who 
had been assigned to his defense by the Court, his 
request was granted with quiet, judicial dignity. 
Throughout all this great historic scene your father 
was a grand, consulting, concurring, and, to a great 
extent, a guiding spirit. He prosecuted, it is true, 
the picket line, as it were, of the war that was com- 
ing on between the sections, but he did it in the 
spirit of a Christian gentleman, without a single 
tone of malevolence or of exasperated resentment.” 


End of a Remarkable Legal Career in Philippines 


HE death of Sefior Gregorio Araneta, member 

of the American Bar Association and a distin- 
guished lawyer of Manila, calls attention to a sig- 
nificant and useful legal career under the American 
flag in a far distant field. Sefior Araneta died on 
March 9, 1930, the day after the death of Chief 
Justice Taft, whose friendship and confidence he 
enjoyed while the latter was on his mission in the 
Philippines. 

He took part in the revolution against Spain 
under Aguinaldo and was appointed head of the 
Department of Justice in 1899. When the Ameri- 
cans took control of the Archipelago he co-operated 
loyally and effectively in the government’s efforts 
to restore order and improve conditions. He be- 
came one of the staunch supporters of the Federal 
party which was organized in 1900. He was ap- 
pointed Solicitor General, a position created for him, 
in 1901, and five years later became Attorney Gen- 
eral. He was the first Filipino to receive a commis- 
sionership with a portfolio, being appointed Secre- 
tary of Finance and Justice on July 1, 1908. He re- 
signed in 1913 to practice his profession, at which 
he was eminently successful. He was also nota- 
ble for his executive and financial ability, and was 
interested in a number of important enterprises. 

His interest in things American was illustrated 
when he sent two of his sons to this country to 
pursue law studies. His funeral was the occasion 
of a remarkable public demonstration of the posi- 
tion he held in Philippine public and professional 
life, members of the Supreme Court and other im- 
portant personages acting as pall-bearers. On re- 
ceipt of the news of his death, which came at the 
same time as the announcement of the death of 
Chief Justice Taft, the Supreme Court of the Philip- 
pines adjourned out of respect to the memory of 
both. Resolutions were adopted by the Supreme 
Court and by the Philippine Bar Society paying 
tribute to the distinguished jurist and lawyer who 
had just passed away. 


Curious Correlations in Crime Statistics 


OME curious correlations in crime statistics 

seem to be revealed in the Bulletin for June, 
1930, of the International Association of Chiefs of 
Police. This organization last January undertook 
the very important task of securing crime reports 
on a uniform basis from the widest possible area in 
the United States—a work which has now been 
taken over by the National Division of Identifica- 
tion and Information of the Bureau of Investigation 
of the U. S. Department of Justice, under the Act 
of Congress approved June 11. The reports are 
confined to a group of seven classes of grave offen- 





Kinc Joun GRANTING THE Macna Carta, 1215 


After the Painting by Ernest Normand in the Royal Ex- 
change, London. From Color Plate of Fine Arts Publish- 
ing Co. Ltd., London. (Illustration in Magna Carta: A 
Pageant Drama, Just Published by the American Bar 
Association Under the Direction of the Magna Carta 
Pageant, Copyright and Reproduction Committee. Price 
$1.50, postage paid. Address American Bar Association, 
1140 N. Dearborn St., Chicago.) 





ses, shown by experience to be those most generally 
and completely reported. They include all known 
crimes in the designated classes, and not merely 
arrests or cleared cases. They are thus calculated 
to provide a satisfactory index to the volume, geo- 
graphical distribution and periodic fluctuation of 
crime. 

A summary for the first six months of 1930 
shows that “the fairly constant relation found to 
exist between each of the offense classes in Part 1 
of the uniform classification and the total for all 
Part 1 classes is maintained with but slight varia- 
tion through the first two quarters of the year. 

. Such totals differ widely just as the number 
of cities contributing acceptable returns has varied 
materially from month to month, but it is found 
that notwithstanding the divergence in the monthly 
totals of crime, as revealed by returns by all Part 1 
classes, the ratio of each offense class to the whole 
remains surprisingly constant.” 

To reduce these statements to the concrete, the 
table shows that the percentage of “murder and 
non-negligent manslaughter” offenses to the total 
of “known offenses” was exactly one-half of one 
per cent during the months of January, March, 
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April, May, June, and for February it was 
very close to this figure, being four-tenths of one 
percent. To take another illustration, the follow- 
ing percentages of the total are recorded for “Bur- 
glary—Breaking or Entering:” January, 20.6; Feb- 
ruary, 21.4; March, 20.9; April, 20.7; May, 20.1; 
June, 19.8. A strikingly constant relation is shown 
in the case of the other offenses dealt with. 

“While it is doubtless too early to conclude 
that there is some natural law which determines 
this constant relation,” says the Bulletin, “the ratios 
for subsequent months and years will be watched 
with interest. . . The widest deviations in the table 
are found in robberies and auto thefts, but even 
these involve only slight departures from the gen- 
eral rule.” 


Death and Disability Rate of Crime Commissions 


HE article on “Crime Commissions,” by Ray- 

mond Moley, in the Social Work Year Book is- 
sued by the Russell Sage Foundation, shows a fairly 
high death or disability rate among these organi- 
zations. A list of commissions compiled by Agnes 
Thornton, of the Law School of Columbia Univer- 
sity, after correspondence with the commissions 
and other interested bodies, shows that eleven na- 
tional or state commissions were active during 1929 
and ten were inactive or discontinued during the 
same period. It also shows that seven city com- 
missions were active and eight inactive or dis- 
continued during 1929. Grouping the two classes 
together, the figures show eighteen active and 
eighteen inactive or discontinued. The lists are as 
follows: 


Active in 1929: National or State Commissions—Na- 
tional Commission on Law Observance and Enforcement, Na- 
tional Crime Commission, California Crime Commission, Illi- 
nois Assocation for Criminal Justice, Indiana Committee on 
Observance and Enforcement of Law, Michigan State Crime 
Commission, Missouri Association for Criminal Justice, Mon- 
tana Crime Commission (organized, 1929), New York State 
Crime Commission, Rhode Island Criminal Law Advisory 
Commission, Virginia Commission on Crime and Penal Affairs 
(organized, 1929). 

City Commissions—Baltimore Criminal Justice Commission, 
Chicago Crime Commission, Cincinnati Regional Crime Com- 
mission (organized, 1929), Cleveland Association for Criminal 
Justice, Detroit Citizens Crime Commission (organized, 1929), 
New York City Police Department Commission on Crime 
Prevention, Philadelphia Criminal Justice Association. 

Inactive or Discontinued: National or State Commissions 
—American Crime Study Commission, Iowa Vigilante Com- 
mittee, Kansas Crime Commission, Commission to Study Crime 
in Kentucky, Louisiana Commission for Reform of Criminal 
Procedure, Minnesota Crime Commission, Nebraska Crime 
Commission, New Hampshire State Crime Commission, New 
Jersey State Crime Commission, Pennsylvania Crime Com- 
mission. 

City Commissions—Crime Suppression League of Dallas, 
Denver Crime Prevention Committee of the Chamber of Com- 
merce, Des Moines Crime Commission, Evanston Crime Com- 
mission, Houston League for Suppression of Crime, Loyalty 
to Law League, Houston, Memphis Crime Commission, Law 
Enforcement Association, Minneapolis. 


“The variation in powers, purposes, and ac- 
complishments of these crime commissions is 
great,” the article continues. “Some are public and 
governmental, others are private. In the preceding 
list all the state and national commissions, except 
those in Missouri and Illinois, are public. All the 
city commissions, except the New York City Po- 
lice Department Commission on Crime Prevention, 
are private. 


“Distinction must also be observed between 
commissions created for the purpose of making a 
study or a survey of some aspect of the crime sit- 
uation, and which are therefore temporary, and 
those created as permanent civic agencies. The first 
group may be called the survey type, the second 
the surveillance type. All state or national or- 
ganizations are survey commissions, although the 
extent and character of their studies vary widely; 
all the city commissions, except the one in New 
York City, are surveillance commissions.” 

Speaking of the commissions of the latter type 
the article says that “the Chicago Crime Commis- 
sion, established in 1919, has been the most effec- 
tive of the surveillance type of commissions. Fund- 
amentally the work of such commissions can be 
described in terms of what the Chicago Commis- 
sion has been doing the 10 years of its existence. 
Its purpose is to watch the whole process of judi- 
cial administration in Chicago from the arrest to 
the conviction of the accused. It is not concerned 
with the causes of crime or with penal treatment. 
Every legal step in a case is recorded. Thus the 
commission provides a complete check upon all 
cases passing through the courts. In addition it 
employs ‘observers’ who are constantly present in 
the criminal courts to watch for undesirable condi- 
tions and to report upon them. From time to time 
it makes special investigations of prosecutions and 
issues reports which in a general way describe the 
conditions which prevail in the criminal courts of 
the city” 


Advertising by Member of the Bar 


HE Supreme Court of California on June 30th 

handed down an interesting decision regarding 

advertising by a member of the Bar, in which 
it upheld the rule of the State Bar of California 
which is patterned on Canon 27 of the American 
Bar Association’s Canons of Professional Ethics. 
The proceeding was to review an order of the 
Board of Bar Governors recommending the sus- 
pension of the petitioner as an attorney at law 
for violation of Rule 2 of the Rules of Profes- 
sional Conduct of the State Bar, prohibiting the 
solicitation of professional employment by adver- 
tising. The attorney in question had inserted a 
card in a daily newspaper, containing the words, 
“Advice Free.” 

In the decision the Court brushed aside the 
contention that the legislature, by reason of the in- 
hibitions of Sec. 1 of Art. III of the Constitution, 
could not delegate the power to formulate and en- 
force rules of professional conduct, by pointing out 
that these rules became the rules of the Supreme 
Court, on its approval of them, and it unquestion- 
ably has the inherent power to make reasonable 
rules and regulations for the members of the Bar. 
The petitioner had, however, further argued that 
the rule against advertising was an unreasonable 
regulation, and on this point the Court very perti- 
nently said: 

“(3) Petitioner earnestly argues that rule 2 
which prohibits the solicitation of professional em- 
ployment by advertisement is an unreasonable 
regulation. He argues that inasmuch as adver- 
tising is universally regarded as a legitimate ac- 





CURRENT 


EvENTS 771 





tivity, an activity indispensable to the success of 
business concerns, it follows that a rule prohibiting 
the solicitation of professional employment by 
advertising is unreasonable. In support of his con- 
tention he states that ‘No amount of preaching 
can alter the cold, indisputable fact that the law 
has ceased to be a sacrosanct profession and has 
become a highly competitive business.’ It is ad- 
mitted, of course, that the rule is not arbitrary and 
discriminatory with reference to the members of 
the legal profession for it applies to each and every 
member with equal force. The point made, there- 
fore, is that the rule is discriminatory against the 
legal profession as a whole in that the members are 
prohibited from doing that which others in com- 
mercial occupations and in business are permitted 
to do as a matter of course. 

“In the consideration of the reasonableness of 
this rule, it should be borne in mind that it is a 
rule proposed and promulgated by the members of 
the profession itself, and is not a rule forced upon 
the profession by a law-making body not in sym- 
pathy, perhaps, with the problems of the legal pro- 
fession. The State Bar Act was passed as the re- 
sult of an insistent demand for a more effective 
maintenance of proper professional standards. By 
said act The State Bar, consisting of all members 
of the legal profession entitled to practice law in 
this state, was charged with the duty of keeping 
its own house in order—with responsibility for the 
qualifications, conduct and discipline of its members. 
(15 Cal. Law Review, 313). It should also be borne 


in mind that this rule is not a ‘hang-over’ from 
the 16th and 17th century ‘when (to quote from 
petitioner’s brief) social and economic conditions 
were entirely different from those which prevail in 


the twentieth century in the United States.’ It 
Was approved by the Supreme Court on May 24, 
1928, and having been adopted by the representa- 
tives of The State Bar may be presumed to repre- 
sent the ideas and attitude of the legal profession 
as a whole. It is perhaps by virtue of the fact that 
the profession of the law has come to be considered 
by some attorneys solely as ‘a highly competitive 
business’ that it became necessary to give legal 
sanction to a rule which had theretofore been en- 
forced merely by public opinion. 

“It is obvious, we think, that the legal profes- 
sion does stand in a peculiar relation to the public, 
and that there exists between the members of the 
profession and those who seek its services, a rela- 
tionship which can in nowise be regarded as analog- 
ous to the relationship of a merchant to his cus- 
tomer. For instance, it may be pointed out that if 
a customer discovers that one merchant is un- 
worthy of his patronage and trust, he does not 
thereby brand all merchants as dishonest and un- 
ethical, whereas if a client becomes convinced that 
the attorney to whom he has entrusted the protec- 
tion of his interests is unworthy of the trust reposed 
in him, he is very apt indeed to classify attorneys 
as a class as unworthy of trust and to feel that 
they are all scoundrels. For this reason alone, it is 
important to the legal profession as a whole that 
nothing shall be done by any member which may 
tend to lessen in any degree the confidence of the 


public in the fidelity, honesty and integrity of the 
profession. And it is by reason of the confidential 
relationship existing between attorneys and clients 
that certain rules and regulations are applicable to 
the profession which are not applicable to a busi- 
ness. In Jn Re Galusha, 184 Cal. 697, 698, it was 
said, “The adequate protection of public interests, 
as well as inherent and insuperable peculiarities 
pertaining to the practice of law, require a more 
detailed supervision by the state over the conduct 
of this profession than in the case of almost any 
other profession or business.’ And in State Bar v. 
Superior Court, 77 Cal. Dec. 730, 734, the court 
said: ‘the profession and practice of the law 

is essentially and more largely a matter of public 
interest and concern, not only from the viewpoint 
of its relation to the administration of civil and 
criminal law, but also from that of the contacts of 
its membership with the constituent membership 
of society at large, whose interest it is to be safe- 
guarded against the ignorances or evil dispositions 
of those who may be masquerading beneath the 
cloak of the legal and supposedly learned and up- 
right profession.’ 

“Notwithstanding the declaration of the peti- 
tioner, we do not believe that the profession of the 
law is, or ought to be, merely ‘a highly competitive 
business.’ And because it is not, and because it 
is necessary that the public should not be given the 
idea that it is so considered by the members of the 
profession, the rule against the solicitation of busi- 
ness by advertisement is a reasonable regulation. 
As was said in People Ex Rel. Attorney-General v. 
McCabe, 18.Colo. 186, 32 Pac. 280, 19 L. R. A. 231, 
36 Am. St. Rep. 270, “The ethics of the legal pro- 
fession forbid that an attorney should advertise his 
talents or his skill, as a shopkeeper advertises his 
wares.’ And as said in canon 27 of the Canons 
of Ethics of the American Bar Association, “The 
most worthy and effective advertisement possible, 
even for a young lawyer, and especially with his 
brother lawyers, is the establishment of a well- 
merited reputation for professional capacity and 
fidelity to trust.’ 

“Rule 2 expressly excepts the publication or 
use of ordinary professional cards, and the conven- 
tional listings in legal directories. It, therefore, 
permits the practitioner to keep his name before the 
public in the form and to the extent designated in 
the rule. Inasmuch as all the members of the pro- 
fession are alike forbidden to do more than this, this 
should be sufficient. It can readily be understood 
how unfavorably the public would react toward 
the profession as a whole if there were published 
large full-page advertisements extolling the learn- 
ing, ability and capacity of an attorney ‘to get re- 
sults.’ It would be hard to draw the line as to 
what was improper and what was proper in adver- 
tising and the regulation by The State Bar which 
prohibits all advertising except professional cards 
and conventional listings is, we think, a reasonable 
one.” 

The Court, however, added that the advertise- 
ment was not, as to its main content, a particularly 
serious violation of Rule 2, and that had the peti- 
tioner not persisted in running it after being re- 
quested not to do so, no action would probably have 
been taken. Under the circumstances, it held that 
a reprimand, as suggested by the local administra- 
tive board, would be sufficient. 
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Lack of Concrete Information About the Particular Kind of Litigation That Is Going 
on in English Courts—Same Difficulty Found With Statistics on This Side— 
Problem of Keeping Record From Which Clerks Can Obtain the 
Needed Information, etc.* 





PREVIOUS speaker was quite enthusiastic 
A about the English Statistics, and suggested 

that one reason why the English procedure 
had been so successful was that they really knew 
what was going on in their courts because of their 
use of statistics. 

Now that is true to a certain extent, but I 
think the more you look at the English statistics 
the less you are impressed with what those statis- 
i tics show. 

As a matter of fact the English have never 
gotten to the point of really giving much concrete 
information about the particular kind of litigation 
'that is going on in the English courts. They limit 
their figures quite largely to unclassified quantita- 
tive data, most of which is of very little value. A 
few of their figures are significant. Thus one item 
of information derived from English statistics that 
I have thought was worth getting, is the item 
showing the number of judgments rendered on 
}summary proceedings as compared with the num- 
| ber of judgments rendered after trial of issues. 
The English have a summary judgment pro- 
| cedure which is very effective, and their statistics 
show to what extent they use it. As a matter of 
fact, the summary judgment procedure deals with 
the same sort of cases that the trials deal with. It 
is not the small cases disposed of summarily as 
against the large cases tried, or vice versa. There 
are just as many small cases in which a summary 
judgment is rendered as there are small cases tried, 
}and quite likely just as many large cases. There 
|is therefore a very close parallel in the character of 


| the cases given in the list of summary judgments 


and the list of judgments rendered on trial of 
issues, so that the subject matter in the two lists 
is substantially identical, and I think you get a real 
comparison there, which is interesting and import- 
ant. But that is one of the very few things in the 
English statistics that I have thought was worth 
much, 

Let us see how the statistics are drawn. In 








Table V statistics of the High Court in the Chan- 
cery Division show the total number of “Writs.” 
What kind of writs? All kinds of writs, lumped 


together. They show the number of “Originating 
Summonses.” What are originating summonses?’ 


They are exceedingly diverse and include proced- 
ure in landlord and tenant’s cases, declarations of 
rights under instruments, proceedings under the 
trustee act and the land transfer act, foreclosure, 





*Address delivered before the Conference of Judicial Councils, Chi- 
cago, August 19 





By Epson R. SUNDERLAND 
Professor in Law School of the University of Michigan 


claims for money paid into court, and other mat- 
ters in a miscellaneous group of transactions. What 
good does it do to know how many originating 
summonses were issued in a given year? I think 
it does very little. 

Then they show the number of “Originating 
Motions” filed in a given year, irrespective of their 
nature. What do we learn from that? I don’t 
think we learn very much. 

They show the number of “Petitions” filed. 
What kinds of petitions? All kinds. That teaches 
practically nothing. 

Under “Actions and Matters Disposed of in 
Court” they show the number of witness actions 
and actions in which no witnesses were called. 
They show the number of special cases, originat- 
ing summonses, motions for judgment, petitions, 
originating motions. These are all so general and 
so abstract and have so little relation to any par- 
ticular kind of litigation that I don’t believe they 
are of much significance. 

So much for the Chancery Division. In the 
King’s Bench Division it is hardly any better. We 
find here the total number of interlocutory pro- 
ceedings, including total number of appearances 
during the year; total number of subpoenas; total 
number of third party notices; total number of 
writs of inquiry—whclly without any reference to 
the character of the cases in which these particular 
proceedings were employed. Under judgments 
by default we find the number not over twenty 
pounds, the number from twenty pounds to forty 
pounds ; number from forty to one hundred pounds, 
and number from one hundred pounds up. I don’t 
believe those statistics are worth very much. At 
most they merely indicate in a broad way the ex- 
tent of the general load of litigation carried by the 
courts. 

The question I think always is, why do we 
want statistics? Is it to satisfy our curiosity? I 
think we want statistics in order to determine what 
changes should be introduced into the system so 
as to improve its operation. 

What changes can one introduce into a system 
based upon such statistics as these, which make no 
discrimination whatever between the different 
kinds of cases? 

Suppose we were collecting hospital statistics, 
and they showed the number of surgical operations 
performed; the total number of surgical cases that 
recovered in two weeks; the total number that re- 
covered in four weeks; the total number discharged 
without recovery ; total number of deaths. On the 
basis of those statistics how would we improve our 
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surgical technique? We would not improve it at 
all. ‘We would not know anything about the effec- 
tiveness of our methods. 

Suppose a bank collected statistics in order to 
improve its own business, showing number of loans 
made; number of loans paid; total number in de- 
fault; total number sued on; total number col- 
lected; total number charged off as losses. I am 
not talking about the number of dollars, but only 
the number of loans. What would one learn about 
how well that bank was operated? One would 
learn very little. 

Imagine a department store with statistics of 
the total number of articles sold; total number or- 
dered by telephone; total number ordered by mail; 
total number of sales to purchasers in person, with- 
out indicating whether the articles were spools of 
thread or electric refrigerators. You would not 
learn anything from that. 

I think those are largely the kind of statistics 
we are getting from the English courts. 

American statistics are very much like the 
English statistics. I feel embarrassed in talking 
about American statistics because the two best sets 
of American court statistics have been prepared 
under the direction of two gentlemen who are here 
in this room. (Laughter.) 

I have some data here on the California statis- 
tics, and I have no doubt that they represent an 
enormous amount of hard work on the part of 
Judge Hollzer. In the 1929 report, the Appendix 
“A” shows for each county the total number of 
civil cases exhibiting certain procedural features. 
For 1926, 1927 and 1928, a series of three years, 
they show the total number of judges, total num- 
ber of cases filed (distinguishing between those in- 
volving under $1,000.00, and those involving be- 
tween $1,000.00 and $2,000.00, and all others) ; num- 
ber of dismissals or transfers; number of uncon- 
tested judgments; number of contested judgments ; 
number of verdicts; number of new trials granted; 
number of jury disagreements; total number of 
cases disposed of, and number pending at the end 
of the year. 

There is no classification at all of the different 
sorts of cases, with this exception, that I think they 
exclude divorce cases and handle those separately. 

The same thing is true with the other set of 
statistics that I have. Judge Ruppenthal, I think, 
has done an enormous amount of work in collect- 
ing these in Kansas. There again they follow the 
general lead of the English statistics. They have 
the totals showing the number of civil cases in the 
Districts Courts exhibiting various general proced- 
ural features; number of cases dismised before 
trial; number tried by the court; number tried by 
jury; number tried by referee; number in which 
no answer was filed; number in which an answer 
was filed in thirty days, in from thirty to sixty days, 
in from sixty days to six months. No distinction, 
however, is made between cases of different types. 
Some cases naturally would proceed faster than 
others. You can push some classes of litigation 
and not others. Delays may cause great hardship 
in some classes of cases, while other classes may 
proceed satisfactorily notwithstanding the delays. 
And it may be that the method of procedure is par- 
ticularly good in certain types of litigation, and 
very bad in other types. The procedure for fore- 
closure of mortgages may move as rapidly as sound 


policy should permit, while claims for damages in 
personal injury cases may be disposed of in a man- 
ner which is very unsatisfactory. 

When you lump all kinds of cases together, | 
don’t know how you can find out where the trouble 
is. I think the difficulty in the whole matter is that 
we have been forced to get our statistics from the 
books that the clerks of the courts have kept, and 
their books are utterly inadequate for the purpose, 
I don’t know how you can get a balance sheet 
showing the condition of a mercantile establish- 
ment if it does not keep records of its assets, nor 
how you can get an earnings statement from it if 
it does not keep data as to profit and loss. 

We have taken the material found in the rec- 
ords of the clerks of the courts and made the best 
use we could of it, but it is worth very little. And 
that raises the question—must we stop there be- 
cause the clerks do not keep adequate books, or 
must we face the problem, the fundamental and pri- 
mary problem, of developing a system of bookkeep- 
ing in the offices of the clerks of the court so that 
we can get the data from which we can compile 
statistics which will mean something? 

Naturally the clerks do not like to keep ex- 
tensive records. I think many of them do not like 
to change even the form in which they and their 
predecessors from time immemorial have kept their 
records; and although a better system might not 
entail more labor on their part, there is still likely 
to be opposition to changes as such. So if we are 
going to get statistics from the clerks, we will have 
to start an educational campaign and change the 
psychology. That is a slow process. 

We wanted judicial statistics in Michigan. We 
had a number of meetings of our Council in re- 
gard to what sort of statistics we would require. 
Everybody wanted them, of course, but the ques- 
tion was—could we get statistics which would be 
worth anything when we got them? 

1 was something of an optimist and I proposed 
statistics showing a number of procedural fea- 
tures of the same general sort that we have in the 
English statistics, and in California and Kansas, 
but classifying the cases according to the nature of 
the actions. It was very simple because I thought 
that we would have to start with very few soas not 
to burden the clerks, and I proposed just eight: 
first, actions to recover debts; second, other con- 
tract actions (which was still pretty vague) ; third, 
action for possession of land; fourth, action for 
possession of chattels; fifth, action for injuries to 
persons or property; sixth, other actions and pro- 
ceedings (also sufficiently vague); seventh, actions 
employing attachment; and eighth, actions em- 
ploying garnishment. 

Now you would not learn a very great deal 
even from that, but our Council decided that it 
would be too much to require from the clerks. So 
all of this classified data was eliminated. We asked 
only for the number of cases pending at the be- 
ginning of a quarterly period—all the cases lumped 
together; the number of cases commencing during 
the period ; the number tried during the period; th: 
number disposed of during the period, without 
trial; and number pending at the end of the period 
It would, we thought, at least familiarize the clerks 
with the process of making reports. 

Now, you do not learn very much from such 


t 


statistics even after you get them, and we cannot 
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get the statistics. The number of cases pending 


at the beginning of the period plus the number 
commenced during the period, less the number dis- 


posed of during the period, ought to be the number 
pending at the end, but some of the clerks in Mich- 
igan cannot make that come out. (Laughter.) We 
are obliged to write letters to some of them over 
and over and explain just how the thing ought to 
heck. 

Then we have asked for this little additional 
information; we want to find out how our sum- 
mary judgment procedure is being used, whether it 
is used mostly in the cities, or also in the small 
towns, and how extensively it is being used, so we 
ask for information as to the number of summary 
judgments granted, first without affidavit of merit 

f defense, and second, with affidavite of merits of 
lefense, and the number refused; and then we ask 
for the number of jury cases tried, the number of 
verdicts rendered, the number of disagreements, 
number of new trials, and number of law cases 
tried without a jury. 

That seems to constitute a rather feeble effort 
to get statistics, but some of the clerks feel, and 
perhaps justly, that it is unfair to put even this 
work on them without raising their salaries or 
providing extra help. 

I think the problem is a problem of keeping 
records from which the clerks can obtain the 
needed information. The clerks cannot do it all. 
They can do something. I am not sure but that it 
will be necessary to hire additional people to take 
care of the making of these records. 

It is possible that attorneys can help make the 
records when they file their papers. Perhaps we 
can use some such sheet as that which the Johns 
Hopkins people have prepared, with about 150 
items on it, and require the clerk, before he files 
any paper, to see to it that the sheet is attached 
to the face of the paper that is filed, and proper 
check marks are put on it by the attorney. Then 
if we had a flat filing system for these papers it 
would be easy to go through them and take off all 
the data from the check sheets. Something of that 
kind we might develop. It is a mechanical ques- 
tion as to just how to do it, but I have no doubt 
myself that we must do something of that kind to 
facilitate the preparation of statistics which will be 
sufficiently concrete to form a basis for specific im- 
provements in our procedure. 

There is no such thing as general procedure. 
We do not try cases in general. We try specific 
cases, and I do not see how we can perfect our 
procedure unless we can classify the cases in order 
to find out how each kind is being handled, and 
inalyze the problems connected with each kind of 
litigation, so as to determine the methods that 
might be employed to perfect that particular pro- 
cedure and in that way work out an improved ad- 
ministration of justice. 

In these remarks, I am directing attention pri- 
narily to civil statistics. I think they are more 
lificult to develop than criminal statistics. Pro- 
fessor Warner may not agree to that. He has 
vorked on criminal statistics and he is probably 
impressed with the difficulties involved there. 

Certainly this is true, that criminal statistics 
have long since passed the stage where anybody 
upposes it will do any good to merely aggregate 
the total number of cases. We have reached the 


point of dealing with specific kinds of cases; we 
have classified every particular crime, and we are 
collecting our procedural data with reference to 
each kind of crime, the purpose being to find out 
how many cases there are of each sort, with full 
details as to how they are dealt with, so that we 
can develop a specific, concrete, modern method for 
handling the special problems that apply to each 
particular class of crimes. 

That idea has been clearly developed in the 
criminal law, and criminal statistics are on the 
right track, but if cjvil statistics are to throw much 
light on judicial administration they will require 
an immense amount of preliminary ground work 
in the way of preparing methods for keeping rec- 
ords in the clerk’s office, and it will possibly be 
necessary to develop additional clerical agencies 
charged with the duty of keeping adequate records 
before we can get sufficiently reliable and complete 
civil statistics to serve as a guide in actually draw- 
ing concrete rules of practice which will substan- 
tially improve the administration of justice. 





Progress of Grotius Memorial Plan 


HE Executive Director of The Netherland- 

America Foundation, which is placing a Memo- 
rial Window in the Niewe Kerk in Delft in honor 
of Hugo Grotius, the father of international law, 
announces that it is hoped the installation will be 
completed early in the spring of 1931. “Difficulties 
were encountered,” he says, “when the window in 
the north transept was unbricked and it was found 
that it would be necessary to rebuild the entire 
framework, a task which meant an actual struc- 
tural change in the church. The window was finally 
opened and the framework restored in an admira- 
ble manner. 

“Designs for the window were submitted by 
several leading artists in the Netherlands, but much 
difficulty was encountered in satisfying all the au- 
thorities interested, namely, the Grotius Window 
Committee, the Netherland-America Foundation, 
the Nederlandsch-Amerikaansche Fundatie at The 
Hague, the ‘Monumenten-Commissie’ (the Govern- 
ment agency having charge of all public buildings), 
and the ‘Kerkvoogden’ or Wardens of the Nieuwe 
Kerk at Delft. In March last the design of Joep 
Nicolas of Amsterdam was formally accepted by 
all. The design is a simple one depicting various 
events in the life of Hugo Grotius. 

“It is hoped that a committee representing the 
American Bench and Bar will be present at the un- 
veiling of the window next spring.” 





Binder for Journal 


The Journal is prepared to furnish a neat and service- 
able binder for current numbers to members for $1.50. The 
price is merely manufacturer’s cost plus expense of pack- 
ing, mailing, insurance, etc. The binder has backs of art 
buckram, with the name “American Bar Association Jour- 
nal” stamped on it in gilt letters. Please send check with 


order to Journal office, 1140 N. Dearborn St., Chicago, III. 





CHARLES A. BOSTON 


ELECTED PRESIDENT 





HARLES A. BOSTON, of New York, was 
C unanimously elected president of the Ameri- 

can Bar Association, at a special meeting of 
the Executive Committee held in Chicago, on Sat- 
urday, November 1. The election was to fill out 
the term of President Josiah Marvel, whose un- 
timely death just as he was entering on the duties 
of his office was reported in the last issue of the 
JourRNAL. It was made in accordance with the au- 
thority conferred in the by-laws. 

Our new president approaches his important 
duties with a broad grasp of the essential things 
for which the American Bar Association stands. He 
has in addition a minute knowledge of the opera- 
tion of the mechanism of the organization which 
is possessed by few. This invaluable knowledge is 
the result of over twenty years of tireless indus- 
try in the work of the Association. During this 
period he has been a member of the Executive 
Committee, Vice-President, member of the Gen- 
eral Council, chairman of the Section of Legal Edu- 
cation, chairman of the Conference of Bar Associ- 
ation Delegates and chairman of several of the 
most important and active committees. His name 
is written very clearly in the long record of achieve- 
ment made by the Association, and the honor 
which has come to him is a striking recognition of 
that fact. 

He has added strength to the Association’s 
efforts to promote the administration of justice not 
only by his labors in the organization, but also by 
his active and conspicuous work in the Bar Asso- 
ciations of his city and State. As things are at pres- 
ent, no small part of the influence exerted by the 
national organization is due to the fact that its out- 
standing members are alsu outstanding members 
of the local organizations into which they carry its 
influence and its messages. But his interest in the 
profession and its advancement has extended even 
beyond these two fields. In articles, addresses and 
compilations on legal matters he has displayed the 
same high sense of professional responsibility, the 
same serious purpose to accomplish things worth 
while, which long ago made him conspicuous in 
the work and councils of the American Bar Associ- 
ation. And when to this is added the success and 
d‘stinction at the bar which he has achieved, it is 
not surprising that the choice of those in the best 
position to know his qualifications fell on him as 
the successor to President Marvel. 

The following biographical data will give the 
reader a more definite idea of the career and 
achievements of our newly elected president: 

He was born in Baltimore, Mayland, August 
31, 1863, the son of John E. H. and Cecilia (Guy- 
ton) Boston, and was educated in Baltimore at pri- 
vate and public schools, Baltimore City College 
and Johns Hopkins University. In Baltimore he 
was associated as law student in office of John 
Prentiss Poe, formerly Attorney General of Mary- 
land, and graduated in Law at the University of 
Maryland, LL. B. 1886. 

He became a member of Bar of Maryland in 
1886, of New York in 1889, and of the Supreme 


Court of the United States in 1893. He was a 
member of the law firm of Baldwin and Boston, 
New York City (1893-1901), with William Wood- 
ward Baldwin, who was Third Assistant Secretary 
of State by appointment of President Cleveland; 
1901-1907, associated with law firm of Hornblower, 
Byrne, Miller and Potter, New York City; 1907 to 
date, member of successive firms of Hornblower, 
Miller and Potter—Hornblower, Miller, Potter and 
Earle—Hornblower, Miller and Garrison, among 
whose partners were William B. Hornblower, 
nominated by President Cleveland for Associate 
Justice of the Supreme Court of the United States 
and subsequently appointed Judge of the Court of 
Appeals of New York, Lindley M. Garrison, for 
many years a Vice-Chancellor of New Jersey, and 
subsequently Secretary of War by appointment of 
President Wilson, Mark W. Potter a member, and 
subsequently chairman of the Interstate Commerce 
Commissicn. 

He has been a member of the American Bar 
Association since 1907, and is a member of New 
York State Bar Association; The Association of 
the Bar of the City of New York: New York 
County Lawyers’ Association; New York Law In- 
stitute. He is an honorary member of the Com- 
mercial Law League of America and of Phi Delta 
Phi Fraternity. 

He has attended twenty Annual Meetings of 
the American Bar Association; has served as Vice- 
President and as member of the General Council 
from New York, and upon the following Commit- 
tees: Member and Acting Secretary of its Commit- 
tee on Judicial Ethics from 1922 to 1924; chairman 
of its Special Committee on Supplements to Can- 
ons of Professional Ethics 1924-1929; First Chair- 
man of its Special Committee on the Law of Avia- 
tion; has been Chairman of its Committees on 
Publicity and on Legal Ethics. 

He represented the American Bar Association 
at the unveiling of the tablet of Rufus Choate in 
the Hall of Fame, New York University, New 
York City, May, 1921. 

He served repeatedly as Delegate to the Na- 
tional Conference of Bar Association Delegates 
from various Bar Associations; was its Vice-Chair- 
man in 1921; its Chairman in 1922; and thereafter 
a member of its Council; was formerly Chairman 
of its Committee upon Relations between the Press 
and the Bar; was Chairman of the Section of Legal 
Education of the American Bar Association, 1914. 

He has delivered the following addresses to 
the American Bar Association and its affiliated 
bodies: 

“The Recent Movement Toward the Realiza- 
tion of High Ideals in the Legal Profession” (Sec- 
tion of Legal Education), 1912. 

Opening address at Session of State Bar Ex- 
aminers and Law School Teachers (Section of 
Legal Education), 1914. 

“Some Neglected Fields in Legal Education” 
(Chairman of Section of Legal Education), 1914. 


“Sterilization” (Section of Criminal Law), 
1913. 
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“The Torrens System of Title Registration” 
(Commissioners on Uniform State Laws). 

“Is Our Civilization Competent to Deal with 
Its Problem of Crime?” (Section of Criminal Law), 
Denver, 1926, 

“The Technical Education Necessary to En- 
able a Lawyer to Serve the Public” (Conference of 
Bar Association Delegates), 1922. 

He compiled for the use of the Committee on 
Supplements to Canons of Professional Ethics a 
volume (280 pages), containing information re- 
specting legal ethics which was published, for sale, 
as annotations to the Canons by authority of the 
Executive Committee of the American Bar Asso- 
ciation. 

He was a member of the Committee which 
proposed the organization of the American Law 
Institute, and is a charter member of the Institute. 

He has served as Chairman of the Committees 
of the New York State Bar Association on Law 
Reform, Torrens Title Registration and Judicial 
Statistics; is a member of its Committee on Uni- 
form State Laws. 

He has served as member of the Executive 
Committee and as Chairman of the Committee on 
Law Reform of The Association of the Bar of the 
City of New York, and is a member of its Com- 
mittee on Professional Ethics; is a Vice-President 
of the New York County Lawyers’ Association, 
and since 1912 has been Chairman of its Commit- 
tee on Professonal Ethics; has compiled the reprint 
and analysis of the Committee’s answers to in- 
quiries, which is used in a number of law schools 
in courses on legal ethics. 

He has been Chairman of the Board of Direc- 
tors and Vice-President of the New York Society 
of Medical Jurisprudence; was formerly President 
of the American Association of Medical Jurispru- 
dence; was formerly President of the Alumni of 
Johns Hopkins University for New York and New 
Jersey; President of the Maryland Society of New 
York, and member of the Executive Committee of 
the New York Southern Society. 

He is a member of the National Council of the 
National Economic League; has been a member of 
the Advisory Council of the American Judicature 
Society. 

He has delivered addresses upon legal topics 
before the State Bar Associations of Minnesota, 
West Virginia, Pennsylvania, New York, Missouri 
and Louisiana, and before the Canadian Bar Asso- 
ciation; The Association of the Bar of the City of 
New York; the New York County Lawyers’ Asso- 
ciation; the Baltimore Bar Association; the Cleve- 
land Bar Association; the Lackawanna (Pennsyl- 
vania) Bar Association; the Commercial Law 
League of America; the Law Association of Phila- 
delphia; the Cornell Law School; Columbia Law 
School and College of the City of New York, and 
the Educational Alliance, New York City; the 
Maryland State Bar Association in June, 1930, and 
the Texas Bar Association in July, 1930. 

He has written many articles, and delivered 
addresses, upon Constitutional Law, Medical 
Laws, Medical Jurisprudence, Legal Ethics and 
miscellaneous legal topics, which have appeared in 
Witthaus and Bockers Medical Jurisprudence, Fo- 


rensic Medicine and Toxicology; The American 
Law Review; the Green Bag; Law Notes; Bench 
and Bar; Central Law Journal; Bulletin of the 
Commercial Law League of America; University 
of Pennsylvania Law Review; Yale Law Journal; 
Paper Book; Medical Times; Annals of the Ameri- 
can Academy of Political and Social Science; 
Johns Hopkins Alumni Magazine; Case and Com- 
ment; Journal of the Institute of Criminal Law and 
Criminology and Atlantic Monthly. 

He was one of three permanent members of 
the Legal Advisory Board in New York City under 
the Selective Service Law and Regulations in the 
World War (with 5,300 volunteer assistants). 

He has been and is actively engaged in litiga- 
tion in State and Federal Courts of New York, and 
has appeared in causes as counsel in the Supreme 
Court of the United States, and before State or 
Federal Courts in Maryland, West Virginia, Mis- 
souri, Indiana, Illinois, Texas, Colorado and Maine, 
notably in the foreclosure and reorganizations of 
railroads, including the Louisville, Evansville and 
St. Louis Consolidated (Air Line); Peoria; 
Decatur and Evansville; Ohio Valley; Evansville 
and Richmond; Denver and Rio Grande Western. 

He participated in the litigation and reorgani- 
zation of the United States Shipbuilding Company 
and its subsidiaries in New Jersey, Delaware, Cal- 
ifornia and Maine; was of counsel for the Imperial 
Tobacco Co. (of England), in the suit for the dis- 
solution of the American Tobacco Co., and in nu- 
merous suits in New York and New Jersey, in State 
and Federal Courts, growing out of the great ex- 
plosion of tri-nitro-totuol at Black Tom Island, 
New York Harbor, during the World War; was 
counsel for the Executors and Trustees in the set- 
tlement of the Estate of Joseph Pulitzer, formerly 
owner of the New York World, and the St. Louis 
Post Dispatch, and has recently been engaged in 
questions arising in the settlement of the Estate of 
S. Davies Warfield, late President of the Seaboard 
Air Line Railroad, who made provision for the es- 
tablishment of the Anna Emory Warfield Home 
for Aged Ladies: represented the Johns Hopkins 
Hospital in litigation respecting the Estate of Jes- 
sie Gillender, who established the Epilepsy Med- 
ical Research Fund at the University and the Gil- 
lender Lectures on Industrial Art at the Metropoli- 
tan Museum of Art, New York City; was counsel 
for the Johns Hopkins University in litigation con- 
cerning the Estate of James Buchanan (“Diamond 
Jim”) Brady, who established the Urological Lab- 
oratory at the University. 

He is a member of the Century and City Mid- 
day Clubs, New York City, and of the Rumson 
Country Club, Rumson, New Jersey, and of the 
Sea Bright Beach Club, Sea Bright, New Jersey. 

He married in 1900, Miss Ethel Lyon of West 
Orange, New Jersey, and has two children, Mrs. J. 
Holmes Daly, of Greenwich, Connecticut, and 
Lyon Boston, a son, at the Harvard Law School. 
His residence is 80 East 56th Street, New York 
City, and his summer home is at Sea Bright, N. J. 

His firm has been counsel for the Chicago, 
Milwaukee and St. Paul; Carolina, Clinchfield and 
Ohio; Seaboard Air Line and Fonda, Johnstown 
and Gloversville Railroads. 
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DEEDS IN LIEU OF WILLS 





Legal Theories Sustaining Deeds in Lieu of Wills—Comparison of the Two Instruments 
as to Rights of Third Parties—Comparison as to Procedure After Grantor’s Death 
and as to Estate, Inheritance and Income Taxes — Control of Property Etc. 





By Mitton J. KEEGAN 
Member of the Denver Bar 


HE shelves of every law library are replete 
"| with evidence that a great many people prefer 

to dispose of part or substantially all of their 
property by deeds, to take effect at their death, 
rather than by wills. In about one-fourth of all 
estates over $100,000, the owner employs such 
deeds in his plan of distributing the property at his 
death. They are used even more frequently in 
smaller estates.1 The appeal of these deeds to so 
many laymen is no doubt attributable to varied 
causes. The preference for deeds probably is most 
frequently due to the seeming simplicity of ob- 
taining the desired result. The avoidance of the 
expenses and delays of administration and possible 
will contests appeals to many laymen. 

However, many things in the law which ap- 
pear to be simple and free from red tape, frequently 
are quite full of pitfalls. The device of deeds to 
take effect upon the death of the grantor as a short- 
cut for wills and administration has been attempted 
from time to time, with only indifferent success. 
Decisions by the score setting aside such deeds 
show that either lawyers frequently have given 
poor advice to their clients, or the clients have 
followed proper advice in a careless fashion. 

Undoubtedly men of moderate means often 
execute such deeds without consulting a lawyer at 
all. Few laymen would attempt to draw and exe- 
cute a will without legal advice. But men in most 
every walk of life understand a deed or think they 
do. From the print shops and for a few cents any 
layman can secure stereotyped, printed forms of 
deeds. He often sees little reason to pay an at- 
torney’s fee for so simple a matter as a deed. 

The grantor may desire to insure that his wife 
will have the family residence in case of his death 
without the red tape of administration. Possibly 
being about to marry a second time, he wishes to 
preclude the possibility of control over the prop- 
erty by his second wife as against the grantees who 
are the children of his former marriage. Perhaps, 
having embarked on a second or third matrimonial 
venture at an advanced age, the fires of romance 
may have died quickly—he then proceeds, after the 
marriage, to execute deeds to the bulk of his prop- 
erty to his children of a former marriage. These 
deeds are to take effect at his death. He usually 
tells his new wife little about the affair. On the 
other hand, when, after two or three score years a 
new marriage is consummated, his mating instinct, 
like an old candle about burned out, may flare up 

1. Federal Estate tax returns and State Inheritance Tax Returns 
furnish the most accurate statistics on the prevalent use of these deeds 


in lieu of wills. Of course, comparatively few find their way into the 
reported court decisions. 
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and burn so brightly that he deeds all his property 
to his new mate, to the exclusion of his children by 
former marriage. And, as shown by the adjudi- 
cated cases, he may even desire to deed part of his 
property to his mistress to take effect in the event 
of his death. Men seem to prefer to provide for 
the objects of their meretricious relations by deeds 
rather than by remembering them in their wills. 

Whatever the grantor’s motives may be, he 
executes the deeds with or without legal advice. 
Thereafter he does various and sundry things with 
the deeds and with the property during his lifetime. 
When these deeds turn up after his death, the ques- 
tion of their validity usually resolves itself into a 
troublesome fact problem. 


I. Legal Theories Sustaining Deeds in 
Lieu of Wills 


Strictly speaking, a deed cannot be delivered 
after the grantor’s death. The delivery must be 
during the grantor’s lifetime. It is often said that 
deeds cannot be made to perform the functions of 
a will. 

However, by limitations predicated on the 
grantor’s death, a deed may be assimilated to a 
will. The operation of a deed may be suspended 
until the grantor’s death. 

The law is quite well settled that the grantor 
can make a valid deed by handing it to a third per- 
son with a request or direction that he hand it to 
the grantee upon the grantor’s death. In uphold- 
ing the validity of such deeds, the courts have 
usually regarded the delivery as being of a condi- 
tional or quasi-conditional character. The courts 
have regarded reference to the grantor’s death, in 
connection with the delivery, as affecting the 
operation of the conveyance in some manner. 

Several writers, however, have pointed out that 
there is an obvious distinction between such a de- 
livery and an ordinary conditional delivery. In 
the ordinary conditional delivery, the condition 
may never be satisfied while the condition of death 
necessarily will be satisfied. A delivery, therefore, 
conditioned upon death, which is inevitable, is not, 
strictly speaking, a conditional delivery. 

Tiffany* suggests that the courts might have 
taken the view that such a delivery is not properly 
subject to any condition. Consequently, the instru- 
ment would operate exactly as if there had been no 
reference to the grantor’s death. He admits the 
courts have not adopted any such theory. 

Another theory Tiffany suggests is that the 
delivery to the third person merely creates the 
prospect of an estate which will ripen into a vested 


2. Tiffany, “Real Property” (2 ed. 1920), Sec. 462. 2:1783 et seq. 





AMERICAN BAR ASSOCIATION JOURNAL 





estate only on the death of the grantor. The fee 
simple would remain in the grantor. The result 
would be as if a springing use had been created. 
This theory would ignore the certainty of death 
and be a conditional delivery. This fiction would 
be a beneficial one, conducive to simplicity and 
harmony. The delivery would be when the grantor 
hands the deed to the third person, although the 
grantee would not acquire any estate until the 
grantor’s death. It would be effective as against 
subsequent donees, grantees, and attaching and 
judgment creditors, except where they were inno- 
cent purchasers for value. Whether any of the 
courts will adopt this theory remains to be seen. 

The courts have proceeded on one or the other 
of two theories. One theory is that the grantor’s 
delivery to the third person immediately vests title 
in the grantee.* States adopting this view usually 
qualify it by holding that the grantee’s interest is 
subject to a life estate in favor of the grantor.* 
This theory has the merit of achieving the result 
the grantor intended. The soundness of this theory 
has been questioned. It works for practical pur- 
poses, because, while the deed remains with the 
depositary, the grantee cannot disturb the grantor’s 
possession and enjoyment of the premises. 

The second theory is that title does not pass 
to the grantee until the depositary delivers the 
deed to the grantee. Under this theory, title does 
not pass to the grantee during the grantor’s life- 
time. However, the courts adopting this view hold 
that the title then relates back to the time the 
grantor delivered the deed to the third person.® 
Consequently, by this doctrine of relating back, 
the delivery takes place during the grantor’s life- 
time. The deed accordingly is held to be valid. 

This theory has been criticised because it treats 
the matter as being a delivery in escrow. It is 
pointed out that in a true escrow the grantor can- 
not change his mind because the grantee has an 
equitable interest. In deeds to take effect at the 
death of the grantor the grantee has no equitable 
interest. Nearly always he is a donee who neither 
pays a consideration nor performs any act creating 
an equity. Therefore, if the deed to take effect at 
death is treated as a pure escrow, the grantor would 
seem always to have the legal right to change his 
mind about the delivery. 

To add confusion to the matter, many states 
have shifted from one theory to the other. Pro- 
fessor Biglow® calls attention to the fact in almost 
ninety per cent of the cases the controversy is be- 
tween the grantee and the heirs of the grantor. 
The issue is whether the grantee acquired the title. 
How or when he got it is of minor importance. 
This probably accounts for lack of consistency in 
the language of the decisions as to how and when 
the grantee got title. 


3. Wicklund v. Lindquist (1907), 102 Minn. 321, 113 N. W. 631; 
Shurz v. Shurz (1910), 153 Ia. 187, 128 N. W. 944; Thatcher v. St. 
Andrews (1877), 87 Mich. 264. 

4. Maxwell v, Harper (1909), 51 Wash. 851, 98 Pac. 756; Arne- 
gaard v. Arnegaard (1898), 7 N. D. 475, 75 N. W. 797; Bury v. 
Young (1893), 98 Cal. 446, 33 Pac. 338; Wheelwright v. Wheelwright 
(1807), 2 Mass. 447; West v. Wright (1902), 115 Ga. 277, 41 S. E. 
602; Douglas v. West (1892), 140 Ill. 455, 31 N. E. 403; Hunt v. Hunt 
(1904), 119 Ky. 39, 82 S. W. 998; Martin V. Flaharty (1893), 18 
Mont. 96, 32 Pac. 287; Ball v. Foreman (1881), 87 Oh. St. 181. 

5. Kirkwood v. Smith (1904), 212 Ill. 395, 72 N. E. 427; Stephens 
v. Rinehart (1872), 72 Pa. St. 434; McCulla v. Bone (1891), 45 Fed. 
828; O’Kelly v, O’Kelly, 8 Met. (Mass.), 439. 

6. Bigelow, Harry A., “Conditional Deliveries of Deeds of Land,” 
26 Harvard Law Review, 565, 579 (May, 1918). Professor Bigelow in 
fn. 39 cites a number of cases in Connecticut, Indiana, Missouri, New 
York and Ohio showing the courts of those states have followed both 
theories interchangeably. 


II. Comparison of Deeds and Wills as to 
Rights of Third Parties 


The time and manner the grantee gets title, 
however, is of consequence when an intervening 
purchaser, creditor, or donee of the grantor ques- 
tions his title. In comparing the respective merits 
of deeds and wills this becomes of importance. 

If the grantee acquired title from the first de- 
livery leaving only a life estate in the grantor. 
then persons claiming under the grantor would 
not acquire rights against the grantee enforceable 
after the grantor’s death except possibly by virtue 
of the recording acts. Proceeding upon this theory, 
courts have held that the gratuitous grantee must 
prevail as against attaching creditors of the 
grantor.’ The grantee has also won against an 
intervening purchaser from the grantor with 
notice® and against a devisee of the grantor.® 

On the other hand, if the title does not pass to 
the grantee until the second delivery after the 
grantor’s death, then the grantee has no protection 
against intervening claims, except insofar as he is 
protected by the doctrine of relation. Courts have 
refused to apply the doctrine of relation to cut off 
creditors of the grantor without notice.” Credit 
had been extended upon the faith of the grantor’s 
apparent ownership and the creditors were within 
the protection of the recording act. It has been 
held the deed will not relate back to cut off the 
wife’s right to dower."* On the other hand, title 
was held to relate back so as to cut off claims for 
dower by a wife who married the grantor after the 
deed had been handed to the depositary.1%27 The 
wife, however, had knowledge of the deed. 

Whether the doctrine of relation is to be ap- 
plied seems to depend on the nature of the equity 
established by the intervening purchaser, creditor, 
donee, etc. Courts have sometimes expressed the 
view that they are not required to apply the doc- 
trine of relation except where it will do justice. 
This is a rather vague and uncertain position. It is 
often difficult to determine when justice requires 
its application. 

In the case of escrows at common law where 
the second delivery depended upon an event sure 
to happen, the deed was generally held to be the 
grantee’s from the first delivery. Title at common 
law passed with the actual delivery. The view that 
the actual delivery is when the grantor hands the 
deed to the third party seems the sounder view. 
Consequently, rights intervening between the 
grantor’s deposit of the deed and his death should 
be cut off, except where they fall within the pro- 
tection of the recording acts. 

Whether statutory rights of the wife in lieu 
of dower are cut off may offer a more difficult ques- 
tion. Where the deed is executed before the mar- 
riage, there is little reason to protect the subse- 
quently acquired statutory or dower rights of the 
widow.'* Where the deed is executed after the 

Brown v. Austin (1861), 35 Barb. (N. Y.)_ 341 

Wittenbrock v. Cass (1895), 110 Cal. 1, 42 Pac. 300. 

Bury v. Young (1893), 98 Cal. 446, 33 Pac. 338. 

Rathwell v, Shirey (1899), 60 Oh. St. 187, 53 YN. E. 1098. 

Ladd v. Ladd (1842), 14 Vt. 185. 

Smiley v. Smiley (1888), 114 Ind. 258, 16 N. E. 585 

13. Compare Smiley v. Smiley, supra, hol« jing the deed cut off claims 

for dower by a wife who married grantor after the deed with notice to 
Young v. Carter, 17 N. Y. 194. In the New York case a widower, 
while engaged to be married to a second wife, conveyed the bulk of 
his estate to his children by a former marriage. He took back a lease 
for his life. ‘The prospective bride did not learn of this conveyance 
until after her marriage to the grantor. The Court held that the con- 
veyance was a fraud upon the inchoate right of the wife to dower. 


The second wife was adjudged entitled to dower in the land so con 
veyed. 
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marriage, the statutes of many states provide 
against alienation of real property by the husband 
during his lifetime without her consent. If he 
does, and if she survives him, she can establish the 
interest which descends to her under the statutes. 
The deed in these states should pass title subject 
to the statutory interest of the wife, in case she 
survives the grantor. 

However, in some states, the emancipation of 
women has been attended with a more complete 
abolishment of dower or its equivalent. For ex- 
ample, in Colorado a wife has a statutory right to 
inherit one-half of all property which her husband 
owns at the time of his death. But this statute does 
not prevent the husband from selling or giving 
away his propertv during his lifetime. 

In several Colorado cases, the widow has at- 
tacked the validity of deeds of her deceased hus- 
band which were to take effect at his death. 

In Smith v. Smith’* the deceased during his 
second marriage executed a deed to all his real 
estate to his children, the issue by a former wife. 
Some four years later as the grantor was dying, 
the deeds were recorded. The grantor died the fol- 
lowing day. In compelling the grantees to convey 
to the widow the one-half interest provided by the 
Colorado statutes, the court based its decision on 
fraud. The court recognized that the husband dur- 
ing his lifetime could sell or give away his real 
estate without his wife’s concurrence. But the 
conveyance must be bona fide and not colorable 
merely. It was pointed out that the deeds were 
resorted to to defeat the wife’s rights as his heir. 
The grantor obtained the full benefit of the prop- 
erty to the last hour of his life and at the same 
time sought to deprive his wife of all her interest 
as his heir. This the court said was as much a 
fraud as it is for a debtor, having in contemplation 
the incurring of an indebtedness, to put his prop- 
erty beyond his control. 

The case came before the Colorado Supreme 
Court twice and each time Mr. Justice Campbell in 
a separate opinion expressed the view that the ma- 
jority opinion should prevail where tenancy by the 
courtesy and dower exists, but that in Colorado 
where dower and tenancy by the courtesy have 
been abolished, the deed was effective to cut off 
the wife’s statutory right to inherit. 

As has been shown by the foregoing discus- 
sion, a deed to take effect at the grantor’s death has 
certain advantages over a will. A great many 
claims intervening between the grantor’s deposit 
of the deed with the third party and the grantor’s 
death are cut off. All intervening donees and 
devisees are blotted out. Intervening purchasers 
and creditors who have notice are cut off. Even 
where purchasers and creditors do not have notice, 
the weight of authority is that they have no re- 
course beyond the life estate of the grantor, except 
where they have equities protected by the record- 
ing acts. Where the deed antedates the grantor’s 
marriage, inchoate dower rights are extinguished 

14. (1896) 22 Colo. 480, 46 Pac. 128 and same case (1898) 24 
Colo. 527; 52 Pac. 790. In a later Colorado case, Phelps v. Phelps 
(1922), 71 Colo, 243, 206 Pac. 787, the grantor during a second mar- 
riage executed a deed to his children by a former marriage. He handed 
it to his attorney some months before his death with instructions to 
deliver it to grantees. Upon finding that the grantor did not intend 
that title should vest until after his death, the Court said this was fatal 
as to any claim of the grantees as to the statutory one-half interest 
claimed by the widow. The court also expressed the view that the 
grantee’s lack of acceptance before the grantor’s death made the deed 


subject to the rights of the widow to inherit. The earlier case of Smith 
v. Smith was not mentioned. 


when the prospective bride has notice. A will, of 
course, accomplishes none of these things. 


III. Comparison as to Procedure After 
Grantor’s Death 


A deed properly executed and delivered which 
is to take effect upon the death of the grantor has 
certain other advantages over wills. The delays 
incident to probating the will and administering 
the estate are avoided in clearing title, selling, or 
mortgaging the property involved. The expenses 
of administering the estate may thereby be greatly 
reduced. If the personal property is negligible and 
the creditors few, administration may, for practical 
purposes, frequently be avoided entirely. 

The deed also does away with the possibility 
of a will contest over the property covered by the 
deed. Where deeds are used in lieu of wills, the 
avoidance of a will contest frequently turns out 
to be an empty victory for the deeds. Nothing 
seems to be more powerful in tearing asunder 
family and blood ties as dividing an estate in a 
manner different from the statutory laws of descent 
and distribution. The records of unseemly family 
quarrels over the deceased’s property, filling the 
pages of our reported decisions, are a sufficient 
commentary on this unfortunate phase of human 
nature. Where deeds are used in, place of wills, 
the expectant objects of bounty who are dissatisfied 
with the result seem just as ready and willing to 
bring a suit to set aside the deed as they are to 
bring a will contest. 

The customary charges in the average will con- 
test are that the deceased lacked the mental capac- 
ity to make a will and that undue influence was 
exercised upon him. When suit is brought after 
the grantor’s death, attacking a deed executed by 
him to take effect upon his death, these charges are 
usually included along with the charge that the 
grantor failed to make a proper delivery of the 
deed during his lifetime. 

Most of our states have statutes providing in 
substance that a man must be of sound mind and 
memory to make a will. The courts have, time 
without number, stated what this means. However, 
a well balanced set of instructions on this to a 
jury usually covers many pages. Broadly speak- 
ing, the testator is required to know the extent and 
value of his property, the number and name of the 
persons who are the proper object of his bounty, 
their deserts as measured by their conduct towards 
him, their capacities and necessities. He must have 
sufficient memory to retain these facts in his mind 
when he executes the will. He must understand in 
substance the disposition he is making by the will 
in question. 

We are not aware of any state having a statute 
that a person must be of sound mind and memory 
to make a deed. Of course, a man may be mentally 
incapacitated to make a deed. The test is whether 
he is able clearly to understand the nature and 
consequences of the conveyance. If he does, the 
fact that his mental powers are impaired by old 
age or otherwise does not impair the deed.’* If 
there is no undue influence, it has been said that 
the grantor’s mental weakness must be to such a 

15. Slaughter v. McMonigal (Ia.), 116 N. W. 726; Ring v. Law- 
less, 190 Ill. 520, 60 N. E. 881; Sawyer v. White, 122 Fed, 223; Baker 
v. Baker, 239 Ill. 82, 87 N. E. 868; Richardson v. Adams, 110 Ga. 425, 


35 S. E. 648; Tate v. Holmes, 76 Fed. 664; Stringfellow v, Hansen, 25 
Utah 480, 71 Pac. 1052. 
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degree that it may be termed imbecility before it 
will invalidate the deed.** Few, if any, decisions 
setting aside deeds to take effect at death have 
been decided upon the ground of mental incapacity 
alone. The decision almost always turns on de- 
fective delivery or undue influence. 

Ordinarily, the test of mental capacity to 
make a deed is less stringent than the test applied 
in making a will. Where the grantor executes a 
deed to take effect at his death there is less tempta- 
tion for the disappointed heirs to introduce evi- 
dence in court showing or tending to show that the 
deceased had many faults and failings, that he was 
eccentric, or that he was suffering from the milder 
forms of senile deterioration or senile dementia. 

Undue influence, of course, furnishes proper 
legal ground for setting aside a deed which was to 
take effect at the grantor’s death. Influence ex- 
erted over a grantor to such a degree as to deprive 
him of the exercise of his will, is in equity consid- 
ered a fraud. Undue influence in such cases is 
governed by legal principles similar to those gov- 
erning undue influence in will cases. In the de- 
cisions the courts frequently cite will cases and 
deed cases interchangeably. 

However, there are certain marked procedural 
differences between trying the issue of undue in- 
fluence in an action to set aside a deed and that in 
a will contest.. A proceeding to set aside a deed 
because of undue influence is one of equitable 
cognizance. Consequently, it is tried by the court 
and not before a jury. On the contrary, a will con- 
test is almost invariably settled by a jury. Again, 
in an action to set aside a deed the burden of prov- 
ing undue influence is upon the person alleging it: 
In a will contest, the burden of proof is upon the 
proponent to establish the will. 


IV. Comparison as to Estate, Inheritance 
and Income Taxes 


Insofar as their effect on estate, inheritance, 
and income taxes is concerned, the choice between 
a deed to take effect at death and a will suggests 
some interesting problems. Under the present 
Federal Estate Tax laws, transfers in contempla- 
tion of death and transfers intended to take effect 
in possession or enjoyment at or after death are 
expressly made taxable, except in case of a bona 
fide sale for an adequate and full consideration in 
money or money’s worth. Substantially the same 
provisions regarding such transfers are now incor- 
porated in practically all the inheritance tax 
statutes of the various states. 

Where a deed to take effect at death has been 
executed prior to the Federal Estate Tax Law or 
a State Inheritance Tax Law, it is not subject to 
the tax. This should be of interest, not only in 
respect to deeds executed in the past, but in respect 
to future deeds of the character executed in states 
which as yet have no state inheritance tax law. This 
question has been productive of a great amount 
of litigation and conflicting views by lower courts. 
However, the matter was settled by the Supreme 
Court of the United States in the recent leading 
case of Nichols v. Coolidge.* In 1907, Julia Coolidge 
and her husband, during their lifetime, conveyed 
Marmon, 47 Iowa 121; Trembo v. Trembo, 47 Minn. 
389; Argo v. Coffin, 142 Ill, 368, 34 Am. St. Rep, 86; Johnson v. Cole- 
man, 68 S. E. 480; Buckey v. Buckey, 36° W. Va. 168, 18 S. E. 883. 

17. (1926) 274 U. S. 531, 71 L. ed. 1184, 47 Sup. Ct. 710. See 


also Hunt v. Wicht, 174 Cal. 205, 162 Pac. 639; Kelly v. Woolsey, 177 
Cal 325, 170 Pac. 831, involving State inheritance tax laws 


16. Marmon v. 


real and personal property to trustees. The 
trustees agreed to hold the property and to pay the 
income to the settlors, then to the survivor, and 
after the survivor’s death to distribute the corpus 
among the settlors’ five children. Mrs. Coolidge 
died in 1921. The executors of Julia Coolidge re- 
covered the federal estate tax exacted upon this 
transfer. The Supreme Court said: 

“. . . a statute purporting to tax may be so arbitrary and 
capricious as to amount to confiscation and offend the 5th 
Amendment. . . And we must conclude that. . . the statute 
here under consideration, insofar as it requires that there shall 
be included in the gross estate the value of property transferred 
by a decedent prior to its passage merely because the convey- 
ance was intended to take effect in possession or enjoyment at 
or after his death, is arbitrary, capricious, and amounts to con- 
fiscation. Whether or how far the challenged provision is 
valid in respect of transfers made subsequent to the enactment, 
we need not now consider.” 

While the Supreme Court expressly refrained 
from passing upon constitutional validity of the 
tax when such deeds or transfers were made after 
the enactment of the Federal Estate Tax, the Court 
did say: 

“Undoubtedly, Congress may require that property subse- 
quently transferred in contemplation of death be treated as 
part of the estate for purposes of taxation. This is necessary 
to prevent evasion and give practical effect to the exercise of 
admitted power, but the right is limited by necessity.” 

Whenever a grantor after the enactment of 
an estate or inheritance law executes and delivers 
a deed to take effect upon his death he will be 
reasonably safe in assuming the transfer will be 
subject to the tax, unless it be for an adequate 
consideration. However, there are many problems 
in connection with taxing these transfers which 
have not as yet been settled by the highest courts. 

The use of a deed to take effect at death in 
lieu of a will may have a very material effect on 
the income tax which the grantee must pay when 
the property is sold. If we assume the deed is 
a gift to the wife or children of the grantor, then 
the grantor, as well as the grantee, is vitally 
interested in what effect it is going to have on the 
grantee’s income taxes. The deed being a gift, of 
course no income tax is assessable against either 
the grantor or the grantee at the time the deed is 
delivered. 

However, when, after the grantor’s death, the 
grantee disposes of the property, the question 
arises as to what is the basis for determining the 
capital gain or loss from the sale by the grantee. 
Under the present income tax law, where property 
is acquired by gift after December 31, 1920, in- 
tended to take effect in possession or enjoyment 
at or after the donor’s death, the basis for gain or 
loss is the same as it would be in the hands of the 
donor or the last preceding owner by whom it was 
not acquired by gift.’® 

For example, A purchases real estate in 1914 
for $50,000. In 1921, he executes a deed to B, his 
wife, to take effect at his death. In 1929, the prop- 
erty has appreciated in value to $250,000 and A 
dies. In 1930, B, the grantee, sells the property for 
$200,000. B must then pay an income tax for the 
year 1930 based on a $150,000 profit. On the other 
hand, if A had devised the property to B instead 
of using the deed, then B would have no taxable 
gain. If the property had passed to B by will, the 
basis for gain and loss would have been the 1929 


18. Revenue Act of 1928, Sec. 113 (a) (2); Treasury Department 
Income Tax Regulations 74, Article 593. 
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market value of $250,000. B’s sale in 1930 for 
$200,000 would have given B a deductible loss of 
$50,000 on her income for that year. If the hy- 
pothesis is reversed so that the value of the prop- 
erty depreciated from 1914 to 1929 and then ap- 
preciated, of course the deed would have resulted 
1 a deductible loss to the widow while a will would 
have forced the widow to pay an income tax. 

The advantage or disadvantage of a deed over 

will in regard to future income taxes, therefore, 
depends upon the cost of the property to the 
rantor as compared to its market value at the 
me of his death. It also depends upon the trend, 
after his death, of the market value of the property 
covered. 

In the hypothetical case, it would seem quite 
infair for the Government to require the grantee 
vidow to pay a Federal estate tax based on a value 
‘f $250,000 and at the same time force her to pay 
an income tax based on a cost value of only $50,000. 
[he constitutionality of the Act when applied to 
cases of this kind has not been passed upon by the 
supreme Court. However, the Supreme Court in 
1 recent case involving a gift which took effect 
prior to the donor’s death upheld the constitution- 
lity of using the donor’s cost as the basis for de- 
termining gain derived by the donee upon the sale 
of the property.’® 

Where the property is acquired by gift on or 
before December 31, 1920, the basis in computing 
the gain or loss upon a sale by the donee is the 
fair market value of such property at the time of 
acquisition.2® Where A has executed a deed to B 
and he has handed it to X on or before December 
31, 1920, with instructions to hand it to B upon 
A’s death, the question arises as to time B ac- 
quired the property. 

Under the theory adopted by many states, title 
passed immediately to B, subject to a life estate 
in A, upon A’s handing the deed to X. It would, 
therefore, seem that B acquired the property when 
A handed the deed to X. Under the second theory, 
also adopted by many states, title did not pass to 
} until after A’s death, but it then related back to 
the time A handed the deed to X. It would seem 
that by the doctrine of relation, B acquired the 
property at the earlier delivery. However, it may 
be argued since B did not obtain the possession or 
enjoyment of the property until after A’s death, 
that B’s acquisition of the property did not take 
place until that time. If this last view is adopted, 
then in all cases where the grantor dies subsequent 
to December 31, 1920, the income tax basis would 
be the same as it would be in the hands of the 
donor. It would be immaterial whether A éxecuted 
and delivered the deed to X before or subsequently 
to December 31, 1920. These problems have not 
yet been settled by the Supreme Court. 

Anyone planning to employ a deed to take 
effect at death in lieu of a will should carefully 
consider all these tax questions before consummat- 
ing the execution and delivery of the deed. Where 
a grantor has already executed the deed and handed 
it to the depositary to await his death and finds 
he has thereby needlessly burdened his donee wife 
or children with excessive and burdensome income 
taxes, it would still seem possible for him to remedy 





19. Taft v, Bowers (1928), 278 U. S. 470, 73 L. Ed. 46; 49 Sup. 


Ct. 199 
20. Revenue Act of 1928, Sec. 118 (a) (4); Treasury Department 


Income Tax Regulations 74, Article 595. 








the situation before his death. He might persuade 
the grantee to convey the property back to him. 
In lieu of the deed he could then include the prop- 
erty in his will. However, the grantor could not 
legally cancel the deed even with the grantee’s 
consent, except by a reconveyance from the 
grantee. 
V. Comparison as to Control of Property 
During Owner’s Lifetime 


Where a grantor executes a deed and hands 
it to a third person to hold until the death of the 
grantor, the grantor must part with all dominion 
over the deed. If the grantor reserves the right 
to recall the deed or alter its provisions, it will be 
fatal to a valid delivery. When the grantor retains 
the right to control its operation, it precludes the 
physical transfer to the depositary from operating 
as a delivery. With a very few questionable ex- 
ceptions, the courts hold that a delivery which the 
grantor can, at his option, treat as not a delivery 
is incomprehensible. 

This rule in regard to deeds to take effect at 
death furnishes the greatest disadvantage in the 
use of deeds in lieu of wills. It also creates a 
dangerous pitfall into which many men have fallen 
when attempting to convey by deeds intended to 
become operative at their death. 

A man may revoke a will at any time up to 
the moment of his death. After he has made a 
will, he can always change his mind and make a 
new will. Revocation of a will, of course, may 
take place by operation of law as well as by act 
of its maker. On the contrary, the delivery of a 
deed to take effect at death is final. The act is 
beyond recall, except by a reconveyance from the 
grantee ‘back to the grantor. 

The disposition of a man’s property is a serious 
matter. The distribution of his property at death 
may be his monument or his folly. He must plan 
wisely and with great care. One of the traits of 
human character is that men and women like the 
right to change their mind about distributing their 
property at th i: death. The pastime of changing 
one’s ~tit from time to time is indulged in by 
man, people ~» to the very end of life. It is per- 
haps more fre: uently done with good reason than 
without. C'-.nged family and business conditions 
which come with the passing years may make a 
new will to meet the new conditions highly de- 
sirable. 

When persons attempt to use deeds to take 
effect at death in lieu of wills, it is their reluctance 
to accept the necessary finality of the delivery of 
deeds that so frequently causes courts to decree 
the deeds to be invalid. Whenever the grantor re- 
serves the right to change his mind at any time 
prior to his death, the courts take the view that 
the deed is in substance a testamentary instrument. 
In such cases, the deed usually fails to satisfy the 
requirements necessary to a will and is bad. Where 
the evidence shows a clear intent on the part of 
the grantor to retain a right to control the opera- 
tion of the deed, a right, for example, to withdraw 
and cancel it, the deed is clearly void because of 
lack of delivery. 

However, the difficult problem comes in the 
borderline cases where the grantor’s intention is 
not at all clear. The courts then must indulge in 
conjectures based upon fragmentary evidence as to 
what the real intention of the grantor was. Where 
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the grantor’s intention is in doubt, subsequent acts 
of the grantor, or of the depositary, may be proved 
for the purpose of showing the grantor’s intent at 
the time the deed was placed in the hands of the 
third person. 

Where, after the execution of the deed, the 
grantor keeps it in his safe-deposit box or among 
his own papers, there is usually no valid delivery.”* 
The mere manual delivery of the deed to the 
grantee is not conclusive. For example, A executed 
deeds to his stepmother. A then handed the deeds 
to his stepmother and she handed them back to him 
during the same conversation. A thereafter kept 
the deeds in his box until his death. When the deed 
was recorded after A’s death, it was held void for 
want of delivery.2? In a similar case, A executed a 
deed to his son Harry. Upon the execution of the 
deed A’s attorney said to A: “You give the deed to 
Harry, and you, Harry, give your father a dollar.” 
This was done. What happened to the deed imme- 
diately afterward is a matter of inference. It was, 
however, shown that A’s banker received the deed 
within a day or two and retained it until after A’s 
death. The deed was held void because the grantor 
retained dominion and control over the deed after it 
was momentarily given to the grantee.** 

Where the grantor hands the deed to a third 
person, to hold until his death, the question of legal 
delivery is much simpler. It is undesirable for any 
of the grantees to act as the depositary because, in 
many states, they are not competent witnesses to 
defeat the rights of the heirs under the statute of 
descent.** Consequently, when the deed is attacked 
by the heirs, the depositary, if he be one of the 
grantees, is disqualified as a witness. The grantor 
being dead and the depositary being an incompetent 
witness, the difficulty of proving the grantor’s in- 
tention in such cases will be very embarrassing. 

However, even where the grantor hands the 
deed to a third person, his instructions to the de- 
positary are frequently incomplete or ambiguous. 
Where A executed a deed to his housekeeper and 
handed the deed to his sister without definite in- 
structions it was held there was no legal delivery 
even though A in his will stated he had disposed of 
his real estate by deeds and that it was not to be 
considered part of his estate.2* The court inferred 
from the lack of instructions to the depositary that 
A desired to retain control over the deed. Deeds 
intended to take effect at death have been held void 
where the evidence was conflicting as to A’s oral 
instructions to the depositary.** The depositary 
wasn’t sure what he was to do in case A had de- 
manded the deed back before A’s death. In another 
case A’s only instructions to the depositary were: 
“Here is a deed to some land to Miss Joe Kearnes 
and Mrs. Pat Henry that I want to lay away in the 
vault for safekeeping and the deed to be delivered 
after my death to them.” It was held that A in- 
tended to reserve in himself the right to recall the 
deed during his lifetime and hence the deed was 


void.27, Where A’s instructions to the depositary 

21. Fifer v. Rachels, 27 Ind. Smith v. 
Adams, 4 Tex. Civ, App. 5. 

22. Tewksbury v. Tewksbury (1916), 222 Mass. 595, 111 N. E. 
394. The Court said: “The mere manual act of handing the ee to 
the defendant was not enough to constitute legal delivery. * * * What 
Robert L. Tewksbury apparently undertook to do was to retain control 
of the deeds, with the power and right to change the disposition of the 
property during his lifetime. 

25. Lange v. Cullinan (1908), 205 Ill. 385, 68 N. E, 934, 

26. Spacy v. Ritter (1905), 214 Ill, 266, 78 N. E. 477. 

27. Phillips v. Henry (Tex. Civ. App.), 185 S. W. 382. 


App. 654, 66 N. E. 68; 


are not clear, the fact that A later signs a mortgage 
on the property is strong evidence of lack of proper 
legal delivery. The same is true when A subse- 
quently borrows money at his bank on a property 
statement which lists the property as one of A’s 
assets without reference to the deed. Some courts 
even say that the fact A thereafter pays taxes on 
the property or leases the property or makes re- 
pairs is evidence of non-delivery of the deed. How- 
ever, the payment of taxes and the execution of 
leases by A during his lifetime and other acts con- 
sistent with A’s life estate should be immaterial on 
the question of delivery. 

The question in each case is what was the in- 
tention of the grantor at the time he handed the 
deed to the depositary. If the grantor at that time 
makes it clear that he intends to lose all control 
over the deed, it is valid and should withstand any 
attack. In such cases courts have refused to admit 
in evidence the grantor’s acts and declarations made 
or done in his own interest subsequent to his de- 
livery of the deed to the depositary. A’s subse- 
quent execution of other deeds purporting to convey 
the same property will not be considered.** Evi- 
dence cannot be received as to what the depositary 
would have done if the deed had, after its delivery 
to him been called for by the grantor.” Where A 
shortly before her death sent for the deed and de- 
stroyed it, the Michigan court held the deed had 
been delivered and restored the deed.® In this 
case A had given the deed to the depositary nine 
years before telling him to give it to her son after 
her death. The depositary said he considered A 
had the right to take the deed back if she wanted to. 
The fact that the one object of the transaction was 
to save the expense and trouble of administration 
upon the grantor’s estate after his death does not 
affect the validity of the deed. Where A executed 
such a deed for this purpose to his wife, the fact 
that she placed the deeds after delivery where her 
husband, equally with herself, could have access to 
it does not change its legal effect as a conveyance.” 

If the grantor delivers to the depositary be- 
yond recall, the delivery is valid even though the 
grantee dies before the grantor. For example A 
executed a deed to his daughter and placed it in the 
hands of a third party with directions to have it 
recorded and to hold it without delivery until the 
grantor’s death. The daughter died before A. A’s 
bill to have the deed set aside failed.** The Illinois 
Supreme Court said: 

“To cancel the deed would be to permit Duvall to change 
his mind, and to defeat his act deliberately done after consulta- 
tion and advice taken and done in accordance with his previ- 
ously expressed purpose to convey to Mrs. Stone.” 

It was held that while A was entitled to the use 
of the land in the same manner as he would have 
been had he reserved a life estate, yet, upon his 
death, the deed would take effect, and, by relation 
back, would vest a title in the grantee to which her 
heirs at law would succeed. This case well illus- 
trates one disadvantage of a deed as compared to a 
will. A’s deed to his daughter failed to give his 


28. Bury v. Young, 98 Cal. 446, 


85 Am. St. Rep. 146. See also 
Squires v. Summers, 85 Ind. 


252, where the deed was upheld even 
though a few days later the grantor expressed himself dissatisfied with 
the transaction and declared ~_ ee no delivery. 

29. Dear v. Parker, 88 Cal. 

30. Peterson v. Bisbee (aei8). ‘01 Mich. 439, 158 N. W. 134. 

31. Le Saulnier v. Loew, 53 Wis. 207 

82. Stone v. Duvall, 77 Ill. 475. 
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Recent Reforms in the Inheritance Laws of New York 





By RicHarD CUMMINS 
Member of the Commission to Investigate Defects in the Laws of Estates 


N September 1, 1930, there became effective 

numerous important changes in the Inheri- 

tance Laws of the State of New York. The 
history of this group of statutes, affecting the Dec- 
edent Estate Law, the Real Property Law, the 
Personal Property Law, the Surrogate’s Court Act, 
the Civil Practice Act and the Tax Law of New 
York, should be of interest to the Bar throughout 
the country. 

The inception of the movement, which re- 
sulted later in the passage of these laws, an ad- 
dress delivered by Honorable James A. Foley, 
Surrogate of New York County, before the Asso- 
ciation of the Bar of the City of New York in April, 
1926. The title of that address was “Suggestions 
for Improvements in the Law of Estates.” At the 
following legislative session in 1927 an act was 
passed creating a commission to investigate the 
subject and to report its recommendations. 

The Commission decided to recommend 
changes in the substantive law of the State rather 
than to suggest procedural changes. Consequently 
amendments in the procedure and practice of the 
Surrogate’s Court were made only where it was 
necessary to carry into effect the changes made in 
the substantive law. The new legislation is a re- 
form, rather than a revision.’ 

In the course of its deliberations the Commis- 
sion had many suggestions which they declined to 
recommend because they were considered either 
too radical or not in harmony with the public 
policy of this state. Some of these were: 

1. The proposal to validate unwitnessed holo- 
graphic wills. 

2. The suggestions to modify the period in 
which the alienation of property may be lawfully 
suspended, whether it be for a definite period of 
thirty or fifty years, or for any number of lives 
in being. 

3. The repeal of present section 347 of the 
Civil Practice Act which forbids in an action or 
proceeding brought against the representative of 
an estate, the giving of testimony by a person in- 
terested in the event, as to transactions with the 
decedent. 

4. The repeal of section 17 of the Decedent 
Estate Law which prohibits a testator leaving him 
surviving a spouse, or parent or descendent, from 
devising and/or bequeathing more than one-half of 
his estate to a benevolent, charitable, literary, scien- 
tific, religious or missionary society, corporations 
or purposes. 

5. The suggestion to allow illegitimate chil- 
dren to share equally with legitimate children in a 
decedent’s estate. 


1 “he Reports of the Commission to Investigate Defects in the 
Laws of Estates New York Legislative Document, 1930, No. 69. 
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Three years of intensive effort was spent by 
the Commission in the study of suggestions made 
to it, and in the drafting of the legislation enacted 
pursuant to its recommendations. Preliminary to 
its making any concrete suggestions an examina- 
tion was made of the statutes of the other states, 
relating to dower, curtesy, descent and distribu- 
tion, power of sale by personal representatives, and 
the exemptions in favor of a surviving spouse and 
minor children. This analysis disclosed that in 
three states there was apparently never any provi- 
sion for dower. At the time the Commission was 
created dower had been abolished in twenty-four 
states. In two of the remaining twenty-four states, 
dower was modified and limited. In those states 
the husband’s real property was freed of the bur- 
den of inchoate dower, and the widow was given a 
life estate in one-third of the real property of which 
the husband died seized, and not in one-third of the 
real property of which he was seized at any time 
during coverture. Curtesy had been abolished in 
thirty-six states. Only seven states, including New 
York, had in 1927 a separate table for the descent 
of real property and the distribution of personal 
property. Thirty-one states of the Union had a 
uniform descent and distribution table, and ten 
additional states had tables of descent and distri- 
bution which were uniform as to distributees, but 
differed as to the share the surviving spouse took 
in the realty and personalty. The result of this 
survey was to impress on the Commission the leth- 
argy of the people of this state in so far as its in- 
heritance laws were concerned. There had been no 
material change in the law of real property since 
the Revolution. With the exception of the Revi- 
sion of 1830 and the Married Women’s Act in 1848, 
the law of real property had been practically un- 
changed. There had been no comprehensive in- 
vestigation of the law of estates or of the inheri- 
tance of real and personal property in more than a 
century. Although the law of real property re- 
mained unchanged, nevertheless, economic condi- 
tions during the past forty years had forced, by 
piecemeal legislation, a more advanced and pro- 
gressive rule with regard to the distribution of 
personalty. 

The new legislation drafted by the Commis- 
sion? harmonizes the difference between the laws 
relating to real and personal property and estab- 
lishes a single class of heirs and next of kin en- 
titled to take both kinds of property. Section 11 
of the Personal Property Law has been amended so 
that the period during which ownership of prop- 
erty may be suspended, is made similar to the rule 
previously in vogue respecting real property, viz.: 
two lives and a minority in being. By new section 


2. Chapters 174, 175 and 599 of the Laws of New York, 19380. 
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13 of the Decedent Estate Law, a statutory power 
of sale, mortgage and lease of real estate, will, un- 
less prohibited by the terms thereof, be read into 
every will. By various amendments the powers of 
an executor, administrator or testamentary trustee 
respecting real property have been enlarged, and 
made as similar as practicable with those now 
vested in a legal representative respecting personal 
property. Administrators are now empowered to 
take possesion of the real property left by an in- 
testate, to manage the same and to collect the rents. 
Realty has been made more liquid, the examination 
of titles simplified and its alienation made easier, by 
the abolition of curtesy and dower. The Surrogate’s 
Court has been endowed with jurisdiction similar 
to that now possessed by the Supreme Court over 
the sale and mortgage of real estate held by testa- 
mentary trustees. The expeditious and economical 
procedure in the Surrogate’s Court will practically 
abolish the involved and costly action of partition, 
by the further grant under this new legislation of 
jurisdiction to the surrogates over the sale or divi- 
sion of real estate for the purpose of distribution. 

3y the new law curtesy is abolished absolutely. 
Dower has also been abolished as to all property 
acquired by the husband after September 1, 1930. 
The wife’s existing inchoate right of dower is pre- 
served as to property held by the husband betore 
that date. As to property acquired after that date 
it will be no longer necessary for the wife to join 
in a conveyance or mortgage. In lieu of dower and 
curtesy the surviving spouse is given the absolute 
share of the real and personal property provided 
for in new section 83 of the Decedent Estate Law. 
Both the husband and wife are given also, by new 
section 18 of the Decedent Estate Law, in lieu of 
curtesy and dower, the right to elect to take against 
the provisions of the other’s will. 

Under new section 83 of the Decedent Estate 
Law real property and personalty pass to the same 
persons and in like proportions. In other words, 
both classes of property are treated alike and the 
distribution of both classes of property is confined 
by the new statute to the nearer and more de- 
pendent relatives. Under this section the real and 
personal property of an intestate are distributed as 
follows: 

(1) If the decedent have issue, the surviving 
spouse takes one-third of the real and personal 
property. The issue take the other two-thirds. 

(2) If there are no descendants but a parent 
or parents, the surviving spouse takes the first 
$5,000 and one-half of the residue. The parents or 
surviving parent take the other one-half. 

(3) If there be no descendant and no parent 
surviving, but a brother, sister, nephew or niece 
survives, the surviving spouse takes the first $10,- 
000 and half the residue of the property. The 
brothers and sisters and their descendants take the 
other half per stirpes. 

(4) If none of the relatives above named sur- 
vive, then the surviving widower or widow takes 
the whole. 

(5) If there be no surviving spouse and no 
children and no parent, then the whole estate, both 
real and personal, is distributed to the next of kin 
as the personal property formerly was. 

The new statute of distribution limits repre- 
sentation to brothers and sisters and their descend- 


ants. This limitation necessarily applies to both 
real and personal property. 

In short, the new legislation gives outright to 
the surviving spouse and the nearer relatives a 
larger share of both the real and personal property 
of an intestate. Under the old law the widow re- 
ceived less of the personalty. With regard to her 
husband’s realty, she merely had dower. The hus- 
band also received under the old law less of his 
wife’s personalty. If there were a child born un- 
der the old law he had curtesy; if there were no 
child born, he had no interest in her real estate 
whatever. While the widow had dower, the fee 
descended to the husband’s heirs. If the husband 
had curtesy, the fee likewise descended to his wife's 
heirs. Both dower and curtesy were inconsequen- 
tial and inadequate; but as inconsequential as they 
were, they were serious clogs on the alienation of 
real estate. The old bugaboo of the common-law 
marriage ruined many a conveyance. The har- 
monization of the laws relating to the descent and 
distribution of real and personal property under 
the new Act has ‘now eliminated the injustice 
caused by the antiquated laws this state has fost- 
ered for a century or more. 

One of the most important changes made by 
the new legislation is that contained in new sec- 
tion 18 of the Decedent Estate law. That section 
gives the surviving spouse a right to elect to take 
against the provisions of an unjust will. Hereafter 
neither husband nor wife can disinherit the other 
from a fair share of the estate. The abolition of 
the ancient and inadequate right of inchoate dower 
and curtesy led the Commission to advocate not 
only the granting to a surviving snouse an in- 
creased outright share in both the real and personal 
property of the deceased intestate spouse, but led 
them to advocate as a further substitute for dower 
and curtesy the right of the surviving spouse, by 
right of election, to a just share of the estate of a 
wife or husband who died testate. The restriction 
of disinheritance of a surviving wife or husband 
and the right of election have been adopted by 
many of the states of the Union. They exist in 
varying forms in Massachusetts, Connecticut, 
Pennsylvania, Ohio, Vermont and other common- 
wealths. Investigation by the Commission has 
shown that they have worked successfully. 

There was a strange anomaly in the law of 
New York. The husband during his lifetime was 
required to support his wife. The performance of 
this duty could be compelled by either civil or 
criminal process, but the inheritance laws of this 
state gave the husband, with the exception of the 
inadequate right of dower, vested in his wife, an 
absolute freedom of disposition of his property. So 
that while he was compelled to support her dur- 
ing lifetime, he could at his death leave her penni- 
less. It was to correct this that the right of elec- 
tion was enacted. Pennsylvania has gone further 
than the new section 18 of the Decedent Estate Law 
provides. In that Commonwealth the surviving 
spouse is given the right to elect to take outright 
his or her entire intestate share against the terms 
of the will. New York has limited the right of 
election. Where the surviving spouse is disin- 
herited entirely, he or she may elect to take out- 
right her intestate share. In no event, however. 
even though the survivor would be entitled to the 
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whole estate in intestacy, can he or she elect to 
take more than one-half. The new statute allows 
the testator to create a trust or a legal life estate 
with income payable to the surviving spouse upon 
a principal equal to or greater than his or her in- 
testate share. In such a case the right of election 
cannot be exercised. In other words, the surviving 
spouse cannot elect to take against the will where 
the testator has either given him or her outright 
or in trust his or her intestate share. Where the 
intestate share is not more than $2,500 the surviv- 
ing spouse may elect to take the same outright as 
the Commission felt a trust for this amount would 
be inadequate for the support of the survivor. 

The right of election is lost (1) where the sur- 
viving wife or husband has waived election, or has 
failed to make claim within six months after the 
death; (2) where the survivor (if a wife) has been 
divorced or has deserted her husband, or where (if 
the husband) he has been divorced or has de- 
serted or failed to support his wife; (3) where 
either the husband or wife has in the lifetime of the 
other waived his or her right of election as to any 
specific will, or by agreement, ante-nuptial or other- 
wise, waived the right of election to take against 
any last will and testament; (4) where the surviv- 
ing spouse has obtained a divorce in another state, 
even though the judgment is not recognized as 
valid by the State of New York, because of the 
legal rule that by such action the survivor is 
estopped from claiming the benefits of the marital 
relationship which he or she has_ voluntarily 
terminated. 

The authority of the legal representative, 
whether he be an executor or administrator, over 
the realty of his decedent, is extended by new sec- 
tions 13 and 123 of the Decedent Estate Law. An 
executor or trustee is given a statutory power of 
sale over real estate as well as the power to mort- 
gage and to lease the same, but in all instances 
these powers may be exercised only with the ap- 
proval of the surrogate. This power is not given, 
however, where it has been prohibited by the tes- 
tator in his will or where the property is specific- 
ally devised to any one person or corporation. The 
new law also gives the power to an administrator 
to take possession of the real property of an in- 
testate, to manage the same and to collect the rents. 
He may also sell the real estate, with the approval 
of the surrogate. Hereafter, however, in applica- 
tions for letters of administration the amount of 
the bond of the administrator will be increased by 
the estimated gross rents for eighteen months of 
the real property of which the intestate died pos- 
sessed. 

The new statute amends section 11 of the Per- 
sonal Property Law. This section as amended de- 
fines lives in being, or a minority in being, to in- 
clude a child, begotten before the creation of the 
estate but born thereafter, in determining if the 
absolute power of alienation of real property has 
been suspended for more than two lives “in being” 
at the creation of the trust estate. The rule as to 
the suspension of the power of alienation of per- 
sonal property is made to conform with the present 
rule obtaining as to real property. The valid term 
of suspension is made in each case two lives in be- 
ing and a minority in being. 

By the amendment to section 17 of the Dece- 
dent Estate Law, the existing inhibition, against 


disposition by will by one leaving a spouse, descend- 
ant or parent surviving, of more than one-half of 
such person’s estate to charity, is continued. There 
is added to the statute, however, a provision that 
no one but such spouse, descendant or parent may 
contest a testamentary disposition as being in ex- 
cess of half of the estate. Thus, distant next of 
kin, such as nephews and nieces, or cousins, are de- 
prived of the right, should they be entitled to share 
in the resulting intestacy, to contest a gift of more 
than one-half of the testator’s estate to charity. A 
further amendment to this section also provides 
that when payment to a charity is postponed, be- 
cause of the intervention of an intermediate life es- 
tate, no allowance is to be made for such postpone- 
ment, or for any interest or gains accruing after the 
death of the testator. Recent decisions of the Court 
of Appeals of this state have had the effect of con- 
verting into a general legacy for a fixed sum, car- 
rying interest, a bequest or devise to charity where 
the enjoyment thereof was postponed because of 
the existence of an intermediate life estate. This 
amendment will make effective the legislative in- 
tent contained in the former statute permitting 
such a gift of one-half of the estate and no more. 

The new law allows a petition for administra- 
tion on the estate, or for the probate of a will, of a 
person who disappears under circumstances which 
afford reasonable grounds to believe that he is 
dead. Should the surrogate entertain the petition, 
a citation is issued to all persons interested in the 
estate, including the absentee, who must, of course, 
be served by publication. Should the facts war- 
rant it the surrogate may find him to be dead. The 
purpose of this amendment to the Surrogate’s 
Court Act was to overcome the inadequacy of the 
procedure heretofore had, where the absentee was 
not cited. 

New section 103-a of the Decedent Estate Law 
authorizes an employer of a deceased employee to 
pay at any time not less than thirty days after his 
death, his wages due him, not exceeding the sum 
of $150, to his surviving spouse and other relatives, 
in the order named in the section, without requiring 
letters testamentary or letters of administration. 

A statutory method of equitably apportioning 
the estate tax against the respective benefits de- 
rived by the various persons interested in the es- 
tate will prevent the falling of the total burden of 
taxation upon the residuary legatees who are, un- 
der most wills, the widow and children or nearer 
and more dependent relatives. Furthermore, the 
donee of a gift taking effect at death will be com- 
pelled to bear his fair share of the tax upon the 
amount of the property which he derived, rather 
than to put this burden on the residuary legatees 
where it now rests. New York is first in the adop- 
tion of a statute of this character.* 

The effective date of the legislation passed in 
1929 was postponed until Sertember 1, 1930. The 
Commission had the advantage of the experience of 
the Birkenhead Commission in England which 
postponed the taking effect of the great reforms 
instituted there until two years after their passage 
by Parliament. This policy was of great advan- 
tage. It allowed the Commission an intervening 
legislature to clarify and to correct the laws en- 
acted on its recommendation. At the same time it 


8. Chapter 709, Laws of New York, 1930. 
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gave opportunity for criticism. Happily little of 
it was adverse. The lack of any counter legisla- 
tion in 1930 was substantial proof of the thorough- 
ness of the work of the Commission and the public 
approval of the new laws after the lanse of a whole 
year. 

In its more important aspects the new law 
recognizes the decreased importance of real estate 
and the greater importance of personal property in 
modern life; it harmonizes the differences between 
the laws relating to real and personal property, and 
establishes a single system of heirs and next of kin 
entitled to take both the real and personal estate; 
it makes for equality between the sexes, by mak- 
ing the rights of inheritance equal and reciprocal; 
it abolishes the outworn rights of dower and curt- 
esy; it makes realty more liquid by facilitating its 
alienation; it simplifies the examination of titles; 
it gives to the immediate and nearer relatives of a 
decedent a larger share in the estate; it increases 
the authority and power of the representative of a 
decedent over his real estate; and accomplishes a 
simplification and modernization of the law of in- 
heritance with accompanyine reduction in the ex- 
pense of administration, and increased expedition 
in the settling of estates. 





Washington Letter 


Washington, Nov. 8. 

HE unfinished business on the Calendar of the 

Senate is H. R. 10288, an Act to regulate the 

transportation of persons in interstate and 
foreign commerce by motor carriers operating on 
the public highways. It was favorably reported 
from the Committee on Interstate Commerce by 
Senator Couzens, on April 14, 1930. It was recom- 
mitted to the Committee May 20th and on May 23, 
1930, it adhered to the former report, recommend- 
ing that the bill be passed. A minority report was 
filed April 18, 1930, by Senator Dill on behalf of 
himself and Senators Pine, Brookhart, Wheeler, 
Howell and Pittman. 

While the minority favor reasonable regulation 
of interstate bus traffic, they are opposed to the 
provisions that “require the issuance of a certificate 
of public convenience and necessity by the Inter- 
state Commerce Commission as a condition prece- 
dent to the operation of motor busses engaged in 
interstate traffic.” 

The issuance of certificate is required under 
Section 5 of the bill, which reads as follows: 

“(a) A certificate of public convenience and 
necessity shall be issued to any qualified applicant 
therefor, authorizing the whole or any part of the 
operations covered by the application, if it is found 
that the applicant is fit, willing and able properly 
to perform the service proposed and to conform to 
the provisions of this Act and the requirements, 
rules and regulations of the commission thereunder, 
and that the public convenience and necessity will 
be served by the operations authorized. 

“(b) If the corporation or person making ap- 
plication for a certificate of public convenience and 
necessity sets forth therein that it or any prede- 
cessor in interest was operating as a common carrier 
by motor vehicle in interstate or foreign commerce 
on any public highway on April 1, 1930, and claims 


the benefits of this subsection, the commission upon 
receipt of such application shall serve such carrier 
with a questionnaire in respect to the matters on 
which the commission may require information. The 
applicant shall answer the questionnaire within 
forty-five days from the receipt thereof. A copy 
of all questionnaires and answers thereto shall be 
furnished by the commission to the board of every 
State in which any part of the operations of the 
carrier are conducted. If it appears from the an- 
swers to the questionnaire or from information 
otherwise furnished, (1) that the carrier or a pre- 
decessor in interest was in bona fide operation on 
April 1, 1930, as a common carrier by motor vehicle 
in interstate or foreign commerce on any public 
highway and (except as to interruption of opera- 
tions over which the applicant or its predecessors in 
interest had no control) continuously has so oper- 
ated since that date, and (2) that such operations 
are bona fide for the purpose of furnishing reason- 
ably continuous and adequate service at just and 
reasonable rates, and (3) that the applicant is fit, 
willing and able properly to perform the service 
required, and to conform to the provisions of this 
Act and the requirements, rules, and regulations 
of the commission thereunder, then a certificate 
shall be issued to the applicant by the commission 
without further proceedings and without a finding 
that the public convenience and necessity will be 
served by such operations; otherwise, the question 
whether or not such facts appear shall be decided 
in accordance with the procedure provided in sec- 
tion 3 (including reference to a joint board in a 
proper case), and the certificate under this sub- 
section shall be issued or denied accordingly. For 
the purposes of this subsection a common carrier by 
motor vehicle furnishing seasonal service shall be 
deemed to qualify under clause (1) if such carrier 
or a predecessor in interest was in bona fide opera- 
tion as a common carrier by motor vehicle in inter- 
state or foreign commerce for the calendar year 1929 
during the season ordinarily covered by its opera- 
tions, and (except as to interruption of operations 
over which the applicant or its predecessors in in- 
terest had no control) has so operated continuously 
during each such season thereafter. 

“(c) Nothing contained in section 500 of the 
Transportation Act, 1920, shall be construed as ex- 
'ressing a preference by Congress for rail or water 
transportation over transportation by motor vehicle 
or to affect in any manner the issuance of a cetti- 
ficate of public convenience and necessity under the 
provisions of this Act; and nothing contained in 
this Act shall be construed as a declaration by Con- 
gress of the relative importance to the public of the 
several kinds of transportation. 

“(d) No certificate of public convenience and 
necessity issued under this Act shall be construed 
as conferring any proprietary or exclusive rights 
in the public highways. 

“(e) In the administration of this Act, the 
commission shall, so far as is consistent with the 
public interest, preserve competition in service. 

“(f) If, upon consideration of any application 
for a certificate of public convenience and necessity, 
it appears that there is no adequate service by a 
common carrier by motor vehicle and/or no actual 
and adequate competition by common carrier by 
motor vehicle, in whole or in part, upon the route 
and/or between the fixed termini covered by the 
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proposed operations, then the absence of such serv- 
ice Or competition shall be sufficient evidence that 
the public convenience and necessity will be served 
by the whole or that part of the proposed opera- 
tions with respect to which such absence of service 
or competition exists and a certificate shall be issued 
accordingly if the applicant is qualified to comply 
with the requirements, rules and regulations of the 
commission for such service. For the purposes of 
this section competition shall not be deemed to be 
actual unless there is competition in good faith 
between at least two common carriers by motor 
vehicle that are not affiliated, directly or indirectly, 
through stock ownership or control, or in any other 
manner.” 

Section (b) of this section, according to the 
minority report, “might well be termed the grand- 
father clause of this bill,’ and grants a monopoly 
to present operators. “It gives present operators the 
right to continue in business for 90 days, and there- 
after if they have made an application for a certi- 
ficate of convenience and necessity, until the Inter- 
state Commerce Commission acts upon their appli- 
cation. Any operator not now in business on the 
route for which application is made, must await 
action of the commission.” 

“This bill,” according to the minority, “does 
not grant the power to make rates for interstate 
motor busses, but does grant the commission the 
power to give a monopoly of the motor-bus business 
to a few companies and stifle competition by declar- 
ing a bus rate unreasonably low, although an oper- 
ating company may insist the rate to be compensa- 
tory and satisfactory. This will enable them to 
maintain rates much higher than would result from 
competition.” ; 

As to the necessity of competition, the minority 
report states: “The majority of the committee 
found itself in an indefensible position in this con- 
nection and amended the House bill by providing 
where there is only one bus operating over a given 
line, the granting of a certificate shall be compul- 
sory if an application is made by another operator 
who meets the requirements laid down by the com- 
mission. This means that even though there is not 
enough business for two bus lines, a governmental 
body will authorize at least two lines to compete 
with one another. This may result in even higher 
rates, than would be charged otherwise.” Accord- 
ing to the majority report, “the committee at the 
same time desires fully to preserve competition and 
prevent monopoly in this rapidly growing form of 
transportation. The House Bill contained numer- 
ous provisions to insure such competition, and the 
committee has, by several amendments, provided 
further safeguards against monopoly. Thus com- 
petition is preserved by the provisions of section 5 
providing for the issuance of certificates of public 
convenience and necessity to all bona fide carriers 
operating on April 1, 1930.” 

This legislation does not apply to school busses, 
taxicabs having a capacity of not more than six 
passengers or motor vehicles owned or operated 
by or on behalf of hotels and used exclusively for 
the transportation of hotel patrons between hotels 
and local railroad or other common carrier stations. 

The Interstate Commerce Commission is given 
the duty “to supervise and regulate common Car- 
riers by motor vehicle” and “may establish reason- 
able requirements with respect to continuous and 


adequate service at just and reasonable rates, a 
uniform system of accounts and reports, qualifica- 
tions and maximum hours of service of employees,: 
safety of operation and equipment, comfort of pas- 
sengers, and pick-up and delivery points whether on 
regular routes or within defined localities or dis- 
tricts” and to “prescribe rules and regulations for 
the proper administration of this Act.” Hearings 
may be had by the Commission, or it may refer 
the matter to any member or examiner of the com- 
mission who shall hear the matter referred and 
recommend appropriate order. Exceptions may be 
made by the aggrieved party before the Commis- 
sion within 20 days and the Commission shall re- 
view the same if sufficient reason appears. Any 
final order made by the Commission shall be subject 
to the same right of relief in court by any party in 
interest as is now provided in respect to orders of 
the commission made under the Interstate Com- 
merce Act, as amended. 

“The Commission shall, when operations of 
common carriers by motor vehicle conducted or pro- 
posed to be conducted involve not more than three 
States, and the commission may, in its discretion, 
when operations of common carriers by motor ve- 
hicle conducted or proposed to be conducted involve 
more than three States, refer to a joint board for 
hearing and recommendation of appropriate order 
thereon” matters pertaining to application for issu- 
ance of certificate of public convenience and neces- 
sity, suspension, change or revocation thereof, con- 
solidations, mergers and acquisitions of control, 
complaints of violations by common carriers of reg- 
ulations ; complaints as to'rates, fares and_charges, 
etc. These joint boards shall be vested with the 
same rights, duties, powers and jurisdictions as are 
vested in members or examiners of the commission 
and their orders recommended shall be subject to 
the same procedure as recommended orders made 
by members or examiners. 

Section 9 of the bill relates to consolidations, 
mergers and acquisitions of control involving car- 
riers under the Act. 

Regarding the committee amendment, subsec- 
tion (c) of Section 9, the report of the majority says: 
“The effect of the last clause of the amendment is to 
prevent any consolidation or merger of a motor- 
vehicle carrier and a railroad carrier and the acquisi- 
tion of control of a motor-vehicle carrier by a rail- 
road carrier, or vice versa.” 

Several senators have had printed various 
amendments intended to be proposed to the bill 
when it is taken up for action. 





Signed Articles 


As one object of the American Bar Association Jour- 
nal is to afford a forum for the free expression of mem- 
bers of the bar on matters of importance, and as the widest 
range of opinion is necessary in order that different aspects 
of such matters may be presented, the editors of this 
Journal assume no responsibility for the opinions in signed 
articles, except to the extent of expressing the view, by the 
fact of publication, that the subject treated is one which 
merits attention. 
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WAIVER OF JURY TRIAL AGAIN 

In commenting on the decision of the 
Supreme Court of the United States in Pat- 
ton et al vs. The United States, in the June 
issue of the JOURNAL, we spoke of the per- 
suasive effect it would naturally have on 
state tribunals before.which a similar ques- 
The case, it will 


tion might be presented. 
be recalled, decided on historical and consti- 
tutional grounds that “trial by jury” is a 
privilege which may be waived and not a 
part of the frame of the government, which 


the defendant must have the benefit of 
whether he wants it or not. 

The Supreme Court of Illinois has just 
rendered an important decision on the sub- 
ject of waiver of jury trial along the line of 
the decision of the national tribunal. The 
case was The People vs. Fisher (340 IIl. 
250). Circuit Judge Harry M. Fisher of 
Cook County had permitted a jury waiver in 
a felony case and had tried and acquitted the 
defendant. The State’s Attorney thereupon 
filed an original petition with the Supreme 
Court for a mandamus commanding Judge 
Fisher to expunge from the records of the 
Criminal Court the proceedings resulting in 
the discharge, on the ground that they were 
void. 

Mr. Justice De Young delivered the 
opinion of the Court. After stating that the 
question involved was whether the accused 
under an indictment for felony could waive 
a jury and be tried by the court, he said: 
“Certain of our decisions, if followed, would 
require a negative answer. The question, 
however, is of such importance in the ad- 


ministration of the criminal law, that a fur- 
ther examination of the grounds upon which 
these decisions rest is justified.” 

That consideration is given in an able 
opinion which, it is to be hoped, is the first 
of a series in which the Supreme Courts in 
a number of other states will place waiver 
of jury trial on its proper basis. Mr. Justice 
De Young first summarized the history of 
common law trials and quoted from Patton 
et al vs. The United States to establish the 
fundamental premise that at common law, 
trial by jury was a privilege which might be 
waived and not a part of the frame of gov- 
ernment necessary to confer jurisdiction. 
Provisions in the present Illinois constitu- 
tion, as well as of the State’s preceding con- 
stitutions, were then taken up, with this re- 
sult: 

“Tt will be observed that the framers of 
our successive State Constitutions, in each 
of the foregoing sections, spoke, not of trial 
by jury, but of the right of trial by jury. 
With respect to such trial, the present Con- 
stitution, like its predecessors, is not manda- 
tory or peremptory in form, but confers 
merely a right or a privilege. The protec- 
tive provisions of Section 9 of article 2 of 
the Constitution are not so imperative that 
an accused person shall be tried by a jury 
when he desires to plead guilty; or that his 
trial, in the event of a trial, shall be held 
void because he refused to be represented 
by counsel, or because he did not have com- 
pulsory process to compel the attendance of 
witnesses when he had waived that right, or 
because he did not have a speedy trial when 
he had petitioned the court for delay. . % 

And further on an examination of ar- 
ticle 6 of the Constitution, which “covers 
the whole judicial power of the people of 
the State and is the source of all legislative 
power respecting courts,’ reveals the fact 
that the word jury does not appear any- 
where in it and that it does not make the 
jury a part of any court created or author- 
ized by it. 

Coming to previous decisions of the II- 
linois Supreme Court, the opinion points out 
that the power of a defendant in a criminal 
case to waive rights guaranteed to him by 
the Constitution was recognized early in the 
history of the State, and that this power was 
reaffirmed on various occasions. Certain 
decisions to the contrary, as to waiver of 
jury trial where the indictment is for felony, 
are expressly overruled, as based on an in- 
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correct view that the jury is a necessity in 
a felony trial under the common law; also 
certain others which attempt a distinction 
between felonies and misdemeanors in the 
matter of waiver of jury trial, for which 
there is no warrant in the constitution. 

The opinion concludes with the state- 
ment that the defendant in a criminal prose- 
cution, whether the charge be a felony or a 
misdemeanor, has the power, upon a plea of 
not guilty, to waive a jury trial. But it adds 
these very proper words of warning: “While 
the defendant has the power in every criminal 
case, yet he should exercise it with caution. 
The value of trial by jury has been estab- 
lished by long experience and the institu- 
tion should be safeguarded. Upon the trial 
court is imposed the duty to see that an ac- 
cused person’s election to forego such a trial 
is not only expressly but also understand- 
ingly made. The performance of that duty 
involves a responsibility which cannot be 
perfunctorily discharged.” 


POPULAR LEGAL EDUCATION 
The Press and Bar of Louisiana have 
recently undertaken to disseminate informa- 


tion as to the laws of Louisiana and their 
application to the lives of the citizens of 
that state. A series of articles dealing with 
important topics, such as the status of mar- 
ried women, paternal authority, inheritance, 
trust estates and the like, will be carefully 
prepared in non-technical language and 
printed in a large number of Louisiana 
newspapers. 

This undertaking is merely one of sev- 
eral which have sprung in recent years 
from the growing interest in the law and its 
administration and the feeling that the pub- 
lic can and should know more about it. It 
may be that the movement for adult educa- 
tion in general, which is so notable a feature 
of the last decade, may have had an indirect 
influence in promoting such undertakings. 
The effort to bring the Constitution home 
“to the minds and hearts of the people” is 
the outstanding feature of the movement for 
the legal education of the public, but there 
are manifestations in many other quarters. 

The American Association of Legal Au- 
thors, for instance, has been contributing a 
series of legal notes of topical interest to the 
New York Times, thus relating the law to 
the events of the day. The Committee on 
Cooperation of the Press and the Bar of the 
Conference of Bar Association Delegates 


has been working intelligently for some 
time to secure such a presentation of the le- 
gal news of the courts in the newspapers as 
will give it a more informative and a less 
sensational character. Public addresses of 
members of the Bar are contributing to the 
dissemination of correct legal information. 
The numerous activities for the improve- 
ment of the administration of Justice, par- 
ticularly on the criminal side, are designedly 
accompanied with a certain education of the 
public as to the problems to be solved. 

All such undertakings are commend- 
able and are based on the sound premise 
that the people are really interested, or can 
readily be interested, in the law, its 
history, its principles, its meaning to 
them, its administration. The only prob- 
lem is to present the matter attrac- 
tively. “The enormous legend of the 
law,” as it has been described, has a 
wealth of material for popular instruction 
that is absolutely incalculable. In early days 
in this country the court room was the the- 
atre of the common man and the realistic 
proceedings there staged had all the ele- 
ments of drama. Survivals of this inciden- 
tal function of the courts can still be seen 
in remote districts. The law today can be 
made as interesting as, and much more in- 
structive than, it was in those early days. 
The various undertakings suggested in this 
article are illustrations of a belief that much 
can be done in this direction. But the plan 
that will tap this immense reservoir of his- 
tory, drama, romance, business, life it- 
self, and make it of absorbing interest to 
the public, yet awaits the necessary creative 
imagination. 

But however helpful the legal informa- 
tion of various kinds now offered may be to 
laymen, the best result which any plan for 
popular legal education can achieve is the 
creation, or strengthening, of a definite and 
proper attitude towards law and legal insti- 
tutions. The definite legal facts are not so 
important and will probably be quickly for- 
gotten. But if the right spirit, the right atti- 
tude, remain, the undertaking will have fully 
vindicated itself. When the people come, 
through better acquaintance, to have a 
feeling of greater nearness to, and responsi- 
bility for, their laws, judges, courts and 
other public institutions connected with 
the administration of justice, some of the 
most difficult problems which confront us 
today will be automatically solved. 





GRAVE QUESTIONS ARE RAISED BY THE PENDING 
ANTI-INJUNCTION BILL 





Needlessness of Measure and Soundness of Majority Report—Equity Rule 73 of the 


Supreme Court Throws Every Reasonable Safeguard 


Around Defendant— 


Supreme Court’s Attitude Against Hasty or Arbitrary Action in Con- 
tempt Cases—Constitutional Question Involved 





By Tuomas J. Norton 
Member of the Chicago Bar 


RE the “inferior courts” of the United States 
constitutional establishments, or are they 


Congressional creations which the creator 


may modify at pleasure or at the dictation of an 
ultra-governmental group? 

This is a question pressing urgently for the 
attention of the Bar at large. 

Last month a journal of organized labor said: 


“This year injunction legislation is in demand. President 
Hoover is aligned with its enemies who control Congress. His 
visit to the Boston convention of the A. F. L. will possibly 
lead to the discovery on his part that what the Federation 
wants from the White House is a signature on the Norris bill 
to outlaw injunctions and yellow dog employment contracts.” 


Does the White House understand that? 
And again: 


“Today that bill stands on the Senate calendar with a 
favorable report by the Norris-Blaine-Walsh-Borah minority, 
and a hostile verdict by the administration majority, headed 
by Deneen. It is reasonably certain that only a crushing defeat 
of the Hoover forces in the November election will persuade the 
Senate or House to take any step this coming winter to free 
labor from the dictatorship of injunction judges.” 


That is an expression of the method now em- 
ployed by various ultra-governmental groups in 
dictating legislative action. 

On October 6 the President addressed at Bos- 
ton the American Federation of Labor in national 
convention and showed that things are progressing 
nicely even without the “Shipstead” bill: 


“Our freedom from strikes and lockouts is well evidenced 
by the statment of the Department of Labor that in the last 
depression there were more than 2,000 labor disputes, many of 
them of major character and accompanied by great disorder, 
as compared with less than 300 disputes in this period, and 
those mostly of minor character. And the great body of labor 
itself deserves much praise, for never was its individual effi- 
ciency higher than today. The undertakings made at that 
time represent a growing sense of mutual responsibility and 
a willingness to bend private interests to the general gaod.” 


The President’s view that relations between 
employer and employee are good is supported by 
the majority report against the pending bill, that need 
for such legislation is not urgent: 


“Subsequent to the date when the bill was reported by the 
committee to the Senate an inquiry was made of all the clerks 
of all the district courts of the United States concerning the 
number of applications pending in labor- -injunction cases. In- 
quiry was made of 88 clerks and answers were received from 
81 thereof. This information discloses that in the 
81 United States district courts there is but one application for 
injunctive relief in labor cases pending at this time. , 
Moreover, with certain relatively minor exceptions the trend 
is toward industrial peace. In the 10 years last past very sub- 
stantial progress has been made in the relations between em- 
ployer and employee. This substitute bill would give 
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rise to problems much more grievous than those which it seeks 
to solve. Whatever may be the solution, it must be 
consistent with the organic law.” 

But the end is not yet. 
minority report, all of the 
agreed on this bill: 

“The entire committee agreed to the foregoing substitute 
bill. The disagreement has come upon motion to report the 
bill after being thus amended.” 


For, according to the 
committee had once 


It will aid to a better comprehension of the 
needlessness of the measure and the soundness of 
the majority report if we keep in mind that Equity 
Rule 73 of the Supreme Court, which governs trial 
courts, throws every reasonable safeguard around 
the defendant and covers in few words most 
what is contained in the verbosity of the pending 
bill. It directs (1) that no preliminary injunction 
issue without notice, (2) that no temporary re- 
straining order be granted without notice unless it 
clearly appear from specific facts presented under 
oath that immediate and irreparable damage will 
otherwise result (which the Clayton Law allows), 
and (3) that the temporary restraining order men- 
tioned be brought to hearing “at the earliest pos- 
sible time, and in no event later than 10 days.” 

Following that rule, the Supreme Court has 
more than once (267 U. S. 517) reversed District 
Courts for hasty or arbitrary action in contempt 
cases. Union labor has often scored in the Su- 
preme Court, as in the Gompers case (221 U. S. 
418), which was called up by certiorari when 
neither appeal nor writ of error would lie. There- 
fore, the purport of this propaganda, namely, that 
union labor is at the mercy of what the labor jour- 
nal before quoted called “injunction judges,” and 
that relief is possible only through interference by 
the Legislative Department with the functions and 
powers of the Judicial, is contrary to the record. 


II 


For brevity, but more particularly to prevent 
any question of fairness of statement as to what 
the long bill aims to accomplish, let the majority 
report itself and at once state the provisions and 
explain the demerits of the measure. 

The majority report does not end the propa- 
ganda. The second quotation in this article shows 
a purpose to take the subject to the polls. The fu- 
ture contains a problem worthy of the American 
lawyer’s best days. Indeed, it is promised by this 
sentence of the majority report: 

“In order that a wise course may be charted, 


of 


the com- 
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mittee suggests that an appropriate study be made of legisla- 
tion respecting conspiracies as presently defined and understood, 
and also that a study be made in the broader field of codifica- 
tion, which has been referred to already in this report.” 

The bill “To Define and Limit the Jurisdic- 
tion [misused in the meaning of Power] of Courts 
Sitting in Equity” declares “the public policy of 
the United States,” which policy can, of course, 
have no validity respecting local labor conditions in 
the various States, the majority report points out: 

“It does not lie with Congress, through its control over 
Federal courts, by indirection to impose one pattern of indus- 
trial relationships upon the industries of the country, regardless 
of local conditions. Developments in this direction must be 
worked out in the separate States. Much progress is now being 
made in that direction by voluntary co-operation.” 


Of the provision that a contract that the em- 
ployee shall not be a member of a union while he 
remains in service (being free to join on leaving 
the service) “shall not be enforceable and shall not 
afford any basis for the granting of legal or equit- 
able relief by any court of the United States,” the 
majority report says: 

“However distasteful such contracts may be to us, yet the 
fact remains that the Supreme Court in three cases has held 
that there is no legislative power, State or Federal, to inhibit 
or outlaw employment contracts providing against union mem- 
bership. ‘ The courts of last resort of a considerable 
number of States and inferior Federal courts have reached a 
similar conclusion.” 


The majority report adds that a statute direct- 
ing courts to treat such contracts as nullities would 
be “an unconstitutional encroachment upon the 
judicial power.” 

Of Section 4, which lays down nine things 
which “no court of the United States shall have 
jurisdiction” to restrain, and Section 5, which 
would forbid courts to find the doing of such things 
a conspiracy, the majority report, pointing out that 
“no distinction is drawn between legal or illegal 
strikes,” says: 

“Is the power to issue injunctions an inherent part of the 
judicial power of which the Federal courts cannot be deprived? 
Is the denial of all adequate judicial remedies in case of an 
illegal strike a denial of due process of law? Is what in effect 
amounts to legalization of strikes that are now illegal under 
the State law an infringement upon the legislative power re- 
served to the States? Irrespective of the merits of the policies 
embodied in sections 3 and 4, all these questions must be an- 
swered in the negative before even the constitutional validity of 
the sections can be sustained.” 


Section 6 would “recall” the decision (259 U. 
S. 344) of the Supreme Court holding that a labor 
union is responsible as an entity for damage done 
by its agents or members while carrying out the 
orders of superior officers. The majority report 
says that it proposes “a fundamental change in the 
law of agency,” and that “we see no reason for 
weakening the responsibility of these groups for 
unlawful acts in industrial disputes.” 

The procedure detailed in section 7 would 
make it next to or quite impossible in practice for 
a court to issue a restraining order or injunction, 
and the majority report says that “the provision of 
the Clayton Act in this respect is preferable. . . 
The right to the issuance of an injunction for irre- 
parable injury to property rights is not preserved.” 

When “irreparable injury” cannot be enjoined, 
that means that the injunction in chancery has 
been abolished, and that the extended verbiage 


1S. 2497 


(450 words) of section 7 pretending to authorize 
injunctive relief is just verbiage. 

Of the requirements for notice and of the de- 
nial of relief to a complainant until it has made 
“every reasonable effort to settle such dispute” the 
majority of the committee say: 

“Thus the aggressor may act without notice and may not 
be restrained by order of the court until the injured party has 
endured the violence long enough to take the enumerated steps 
to secure an adjustment.” 

For a real-life illustration of the soundness of 
the foregoing quotation see page 542, subdivision 
IV, of the AMERICAN Bar ASSOCIATION JOURNAL for 
August last. 

The provisions on contempt and for jury trial 
are so severe as to threaten impediment to Wash- 
ington itself in its pursuit of offenders without the 
aid of juries. For “it is probable,” as the major- 
ity report shows, “that many violations of court or- 
ders, not merely in labor disputes, but in monopoly 
and restraint-of-trade cases under the anti-trust 
laws, in the ‘padlock’ or nuisance cases under the 
Volstead Act, and in many other instances, could 
not be summarily punished as is now provided by 
law, but would be subject to the delays, expense, 
and burdens of a jury trial.” 

“A jury trial in contempt proceedings for dis- 
obedience of injunctions obtained at the instance 


‘ of the Government” was pronounced “alarming” 


by the majority report. But in principle why should 
the Government claim in its own behalf trial by 
chancellor when denying it to non-union labor, 
four-fifths of all workers, and to employers? 

That completes a review of the main features 
of the bill with the able discussion of the majority 
of the Committee on Judiciary. 

A consideration of the law of the subject is 
essential. 


III 


Can the Legislative Department of our consti- 
tutional system destroy or diminish the equity 
power of the Judicial Department by telling it in 
what circumstances only injunctions may be issued 
and by dictating trial by jury instead of by chancel- 
lor? 

Article III of the Constitution opens with this: 

“The judicial Power of the United States shall be vested 
in one Supreme Court, and in such inferior courts as the Con- 
gress may from time to time ordain and establish. ‘ 

“The judicial Power shall extend to all Cases, in Law and 
Equity.” 

It has been contended that as to the “inferior 
courts” Congress, which, of course, does not create 
them,emay nevertheless limit, not merely their 
jurisdiction, but their power and prerogative in 
equity. With the growth of the country Congress 
as a directed servant sets up inferior courts, but 
the power enters them through the foregoing clauses. 
Congress may set up courts of limited jurisdiction, as 
the Court of Claims, the Court of Customs Ap- 
peals, the Commerce Court, and consular courts in 
foreign countries. But jurisdiction does not mean 
power. The United States District Courts, with 
general jurisdiction, derive unlimited power in law 
and equity from the Constitution. As the archi- 
tect who builds a church does not give it the spirit 
of the congregation which enters it, so Congress. 
in establishing a District Court, puts into it noth- 
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ing of power. That being so, it can take no power 
away. 

This was cogently stated (Michaelson v. U. S. 
291 Fed. 940) by the Circuit Court of Appeals for 
the Seventh Circuit (Judges Baker, Alschuler and 
Page) when sustaining the refusal of the District 
Court in Wisconsin to allow a jury trial under sec- 
tion 21 of the Clayton Law to a striker who had in- 
timidated non-union workers in violation of the 
court’s order and declaring the jury provision of 
the Act to be unconstitutional: 

“Viewing the inferior courts, and also the Supreme Court 
as an appellate tribunal, the agency to exercise the legislative 
power of the United States [Congress] can, as a potter, shape 
the vessel of jurisdiction, the capacity to receive; but, the 
vessel having been made, the judicial power of the United 
States is poured into the vessel, large or small, not by Con- 
gress, but by the Constitution.” 

Reversing that decree (266 U. S. 422) the Su- 
preme Court said: 

“But the simple question presented is whether Congress 
may require a trial by jury upon the demand of the accused 
in an independent proceeding at law for a criminal contempt 
which is also a crime. 

The report in neither case points out the Fed- 
eral or the State law which declared it a crime for 
a union striker to “bluff” or intimidate a non-union 
worker. But if there were two such statutes, the 
District Court was not acting, and could not be re- 
quired to act, under either. On this point the Su- 
preme Judicial Court of Massachusetts, citing 
Arkansas, Indiana, Idaho, Florida, Missouri, Mon- 
tana, New Jersey, California Michigan and others, 
and holding unconstitutional (W alton v. Kearney, 
236 Mass. 310, 316) a State statute like the jury 
section of the Clayton Law, made this observation: 

“A jury trial upon contempt proceedings would be a sub- 
stantial impairment of the inherent rights of courts to maintain 
their authority. The mere fact that the act is criminal is of no 
consequence. When a contempt of court happens at the same 
time to be a crime, that does not divest the court of power to 
deal with it as a contempt.” 

That is, this principle was recognized and ap- 
plied some centuries before these acts were passed, 
and the quoted provision of the Constitution indi- 
cates that it must not be lost. This offense is not 
to be confused with one declared by the Congress 
and another by the legisiature. It is for the respec- 
tive prosecuting attorneys to take care of those in 
separate proceedings. The District Court is deal- 
ing with a non-statutory—a constitutional—matter. 
One reason for chancery was to prevent injustice 
by jury trial, where, as stated in Adam’s Equity, 
quoting from bills written before the settlement of 
America, “the plaintiff cannot have any remedy at 
law in consequence of the defendant being sur- 
rounded by many men of his maintenance.” So 
where the merchants and others in a town depend 
upon the workers they naturally take the part of 
the strikers, as has more than ever been seen, and 
a jury trial in such a community would be really 
a denial of due process. Is that the purpose of 
ultra-government and its servants in legislative 
bodies? 

The Supreme Court of Wisconsin (187 N. W. 
830) sustained the trial court’s finding that the con- 
tempt (disregarding a labor injunction) was civil 
instead of criminal, and upheld a sentence for a 
longer term than the criminal statute allowed. It 
held further that the governor had no power to 
pardon the offense. That is the way for the Judi- 


cial Department to maintain its prerogatives and to 
give both the Legislative Department and the Ex- 
ecutive to understand that they must stay in their 
respective constitutional fields. But the courts need 
the backing of a militant Bar. 

As in the Michaelson case the Supreme Court 
said that “the attributes which inhere in that power 
and are inseparable from it can neither be abro- 
gated nor rendered practically inoperative,” it may 
be taken that the subject is still open for consider- 
ation in a case with different facts. For the doc- 
trine stated by the Supreme Judicial Court of Mas- 
sachusetts had long before been announced in the 
Debs case (158 U. S. 564), that an offender may be 
dealt with by the chancellor: 

“To submit the question of disobedience to another tribunal, 
be it jury or another court, would operate to deprive the pro- 
ceeding of half its efficacy.” 

For more than twenty years propaganda has 
been carried on to favor one-fifth of labor (union) 
and disfavor four-fifths (non-union) and to deny 
due process of law to other citizens by undermin- 
ing constitutional government. Recently this ultra- 
government defeated the confirmation by the Sen- 
ate of the President’s nominee to the Supreme 
Court because he had followed the law. At Bos- 
ton on October 9 a delegate to the convention of 
the American Federation of Labor renewed an at- 
tack on the Federal government which had been 
spread throughout the country because the job of 
decorating the White House went to a non-union 
bidder, non-union labor, seemingly, having no right 
to live. 

It is time for the Bar in each State to look 
after the conduct of its legislature and its con- 
gressional delegation, and in support of the Courts 
and the Constitution to put a period to this, as it 
did to that other equally noisy and supposedly in- 
dispensable “reform,” the recall of judicial deci- 
sions. 

Some years ago the Supreme Court stated in 
an opinion that the duty of upholding the Consti- 
tution should not devolve on it alone, although it 
would not shrink from its obligations as they came 
along. Questions have been “passed up to the Su- 
preme Court” by legislative bodies which knew bet- 
ter, by executives who should not have signed such 
bills, by attorneys general who should have pro- 
tested against such signing, and by a Bar which 
stood mute on such misbehavior. 
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COMPROMISE VS. CONTEST IN LEGAL 
CONTROVERSIES 





Various Causes Which Have Produced Multitudinous and Inexcusable Litigation — 
Greatest Service Lawyer Can Render Client Is to Keep Him Out of Litigation 
and Fees Should Be Charged Accordingly—When and How Settlement 
Should Be Broached—Need of Honest Purpose to Deal Fairly* 





By Cass E. HERRINGTON 
Member of the Denver, Colo. Bar 


O person can accurately state the proportion of 
legal controversies settled out of court. Probably 

a large majority of such differences are adjusted 
without legal process. The employment of lawyers on 
a yearly salary by business concerns is to a great ex- 
tent for the purpose of avoiding litigation. However, 
an examination of reported cases shows that a vast 
amount of litigation is carried on which should and 
might have been amicably adjusted before litigation had 
the opposing attorneys made half the effort to settle 
which each afterwards exerted in trying to win his case. 

A multitude of cases has reached our higher 
courts in which there was no important legal principle 
at stake and in which the amount involved was insuffi- 
cient to pay the attorneys their fees. One will be sur- 
prised when he finds the names of some ex-judges and 
some good lawyers signed to the briefs in these cases. 

In frivolous litigation Colorado is entitled to favor- 
able mention at least. The court says, in Mitchell v. 
McNeal, 4 Colo. App. 37: “This is probably the most 
extraordinary instance of the exercise of that Ameri- 
can birthright, the privilege of litigating with one’s 
adversary, that the courts of Colorado have ever known. 
It involves six bits.” A lease of a house provided 
that if repairs were needed the tenant might make them 
and deduct the cost from the rent. The tenant re- 
paired a drain pipe at a cost of seventy-five cents and 
deducted it from the monthly rental. The lessor 
claimed the repairs were unnecessary. That was the 
sole ground of litigation. 

In Magnes v. Sioux City Company, 14 Colo. App. 
219, the court says: “Five trials in nisi prius and two 
appeals have not yet sufficed to determine the right of 
this controversy over the sale of some fruit trees of 
the agreed price and value of $200.” In another case, 
Dickson v. Bank,\11 Colo. App. 154, the court says: 
“For the third time this case is before this court.” The 
case each time turned on a question of practice, and 
reasonable attorneys’ fees could have eaten up the en- 
tire amount in controversy. Hundreds and hundreds 
f kindred cases, though not quite so unpardonable, 
may be found in the Colorado reports. Nearly every 
state in the Union has contributed its proportion of 
such litigation, although for stupidity I am pledged to 
Colorado’s “six bit case.” Such cases bring the ad- 
ministration of the law into disrepute besides wasting 
he money of the litigants. 

In the settlement of divorce, breach of promise 
and alienation of affection cases, and family quarrels, 


*Address delivered at the Thirty-second Annual Meeting of the 
Colorado Bar Association, held at Colorado Springs, Sept. 20, 1929. 
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the public has an interest. Each of us can recall many 
recent cases of this kind where inestimable damage has 
been done society by scandalous details revealed on the 
witness stand and brought to the attention of the pub- 
lic through the press. Some of them with “colorful” 
details ought to have been settled, even at great cost. 
If an attorney demonstrates to his client that litigation 
will result in the utter ruin of his reputation and insists 
that the matter be adjusted before publicity, the attor- 
ney is almost certain to have his way. In many in- 
stances litigants, after spending huge sums of money 
and throwing slime all over each other, have become 
reconciled and lived happily ever afterward. In other 
instances, after spending a fortune and after all the 
damage to reputation has been done, a party has made 
a money settlement which he might have made at the 
outset. 

Strange as it may appear, it has been contended 
several times in courts of high standing that courts 
are concerned only with litigation and that it was 
error for a judge to suggest the compromise of a case 
on trial before him. The Circuit Court of Appeals of 
the Eighth Circuit disposed of this contention in In Re 
Nevitt, 117 Fed. 452. Judge Sanborn for the court 
says: The judge’s “earnest and systematic endeavors 
to effect a compromise of this controversy bespeak 
for him emphatic commendation. The policy of the 
law has always been to promote and sustain the com- 
promise and settlement of disputed claims. It loves 
peace, hates broils and dissensions and discourages the 
prolongation of litigation.” 

Why is it that so many frivolous or scandalous 
cases are not adjusted? 

The blame lies largely with the attorneys who have 
such litigation in charge. Some attorneys say that if 
the client insists upon litigation, let him have it and 
pay the cost. The attorney knows that if he adjusts 
the matter his fee will be in hundreds of dollars, 
whereas if litigation ensues his fee will be in thou- 
sands of dollars. Unfortunately many attorneys have 
debts pressing from many directions. Frequently a 
client goes to his attorney in an angry mood with a 
very questionable case and insists that suit be brought 
and vigorously fought. He directs his attorney to 
show no mercy to the other side and demands that the 
case, if lost, be carried to a higher court. The attor- 
ney is apt to follow instructions instead of saying to 
his client that he will make a fool of himself by such 
a course and insisting that an honest effort be made 
to obtain a settlement. 

Until very recent times young men were usually 
attracted to the bar because of the glamour of advo- 
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cacy and the excitement of a jury trial. No doubt this 
lure still exists with a great majority of those enter- 
ing upon the practice, so that in settling a case the 
attorney often feels that he is smothering his greatest 
talent. 

Substantially all literature relating to the practice 
of law tends to incite a fighting spirit, especially in 
young men. Law publishers are at the present time 
advertising books upon “Strategy in a Lawsuit,” “The 
Art of Winning Cases,” “On the Witness Stand,” 
“Hints on Trial of a Lawsuit,” “Jury Trials,” “Gen- 
tlemen of the Jury,” “Conduct of Law Suits,” “Prob- 
lem of Proof,” “Psychology for Lawyers,” books on 
“Cross-examination” by three different authors, and 
many volumes of famous jury speeches. And there 
has lately come tripping on the legal stage for public 
approval a volume, “How to Try a Case,” with such 
suggestive subheads as “Becoming acquainted with the 
witnesses,” “Acquaint the witness with what he may 
expect on the stand,” “Other ways to help the wit- 
ness,” “Treating witness according to type,” and 
“When not to cross-examine.” 

There appeared in the November number of the 
United States Law Review a splendid article by Judge 
Manton, entitled “Building Up a Law Practice.” It 
was designed principally for young lawyers and re- 
ceived many and mostly favorable comments. The 
article enters into detail as to what a young lawyer 
should do in establishing himself. It is instructive and 
elevated in tone, but there is not a word as to avoiding 
litigation. Would it not have added materially to the 
usefulness of this article had the eminent judge touched 
upon another helpful way in which to build up a prac- 
tice, namely, that of earning and deserving a reputa- 
tion for keeping clients out of litigation wherever pos- 
sible? 

Much inexcusable litigation has been carried on 
by attorneys who put fees first and the interests of 
the client second. The earliest thought which passes 
through the minds of such attorneys is “How much is 
there in this case for me?” and “How soon can I get 
it?” The ideal attitude should be, “What can and 
ought I to do to serve my client?” 

Probably quite a number of young men enter the 
law with the idea that it is an easy place to make 
money. A greater misconception could hardly be en- 
tertained. If money-making is the object of a young 
man, he had better enter some other field, because 
there is no profession or business where the returns 
are so small in proportion to the ability and effort re- 
quired as in the legal profession. There is scarcely a 
lawyer who has not a number of clients who have be- 
come wealthy in the conduct of business. Wealth may 
be amassed without a very high or enviable order of 
talent. Each of us knows many rich men who are so 
ignorant that, if asked, they would answer that Fran- 
cis Bacon was a brand of breakfast bacon. 

The cumulative effect of the foregoing causes has 
resulted in multitudinous and inexcusable litigation. 
Probably the most potent cause of this litigation has 
been eagerness for fees. The greatest service a law- 
yer may render his client is to keep him out of liti- 
gation, and fees should be charged accordingly. In 
China physicians visit their patients regularly in health 
and receive the same remuneration for attendance as 
in sickness. If the purpose sought to be achieved 
under that practice were carried out in the law, it 
would greatly diminish litigation. If fees of attor- 
neys were large for settlements and small for trials, 


there would be comparatively few trials. A young 
attorney is usually fearful that if he makes a charge 
commensurate with the real service rendered in settling 
a case, the client will think it is too high and be dis- 
satisfied. 

The result accomplished in litigation has been held 
by the courts to be one of the basic elements in fixing 
fees. If an attorney obtains by compromise in advance 
all he could obtain by prolonged and expensive litiga- 
tion, is he not entitled to a larger fee for the compro- 
mise ? 

We lawyers who have but a modest amount of 
worldly goods ought to be reconciled to our lot because 
we have a greater opportunity for intellectual growth 
than any other class of men. There is no business 
calling or profession exempt from the operation of 
law, and sooner or later we may be called upon to ex- 
plore every field of practical knowledge. A lawyer 
should grow in intellectual stature every day of his 
life. 

Wealth is not at all necessary in order that a law- 
yer may wield a good and great influence in his city, 
state, or country. Hence, there is no excuse from the 
money standpoint why a lawyer should not be a con- 
ciliator. After a lawyer has gained a competence, 
riches will not aid him in usefulness. Contentment 
and in time a well deserved competence are ample re- 
ward for the privilege of belonging to the splendid 
profession of the law. A young man degrades himself 
and the profession if he enters it with any other pur- 
pose than that of usefulness. The fact that he will 
receive more money should never influence an attorney 
in his course of action. 

An automobile manufacturer may create a larger 
and even unnecessary demand for automobiles, but a 
lawyer may not honestly carry on inexcusable litiga- 
tion for fees, even if requested or instructed by his 
client. It is true that only a minority resorts to the 
reprehensible practice mentioned, but our profession 
is judged by an unknowing or unthinking public by 
what this small minority does rather than by the prac- 
tices of high-minded lawyers. 

Philosophers and statesmen have generally agreed 
that in republics or democracies the judicial is more 
important than the executive or legislative department. 
The term of executive officers is short. Unwise legis- 
lation may soon be repealed. Judges have longer terms 
and there is greater continuity in the judiciary. When 
a large body of the citizens of a state or nation loses 
faith in the integrity and ability of its judicial tribu- 
nals, it is time to stop, look and listen. When it is 
believed that there is discrimination in the courts be- 
tween classes of people and especially between power- 
ful and poor individuals, the government is in a bad 
way. 

What could be more helpful in maintaining the 
dignity and respect for our courts, which is so essen- 
tial to their usefulness, than to remove from their 
consideration this vast amount of inconsequential and 
foolish litigation? Delay in the courts often results 
in a deprivation of justice to one of the parties. Were 
this senseless litigation to cease, the courts would have 
time for the really important and legitimate subjects 
for judicial determination. 

After all settlements possible are made, there will 
remain litigation sufficient to keep the courts occupied, 
for questions as to the construction and constitution- 
ality of statutes, the prevention of anticipated fraud, 
and like matters, can rarely be compromised. Fre- 
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quently it is necessary, by reason of a large amount 
involved, that a decision as to the law of the case be 
rendered. It is a common situation that the frequency 
of small transactions makes necessary a declaration of 
the law upon a subject from the highest tribunal in the 
state. 

The practice of compromise will not create a lot 
of weaklings at the bar. Meek men when aroused 
are usually the hardest hitters. What can arouse greater 
indignation in an attorney than to have his fair and 
honorable offers of compromise disdainfully rejected ? 
Jesus of Nazareth had as gentle a soul as ever existed. 
When aroused by the iniquity of the money changers 
and the receipt of commissions by the priests, He over- 
turned the tables of the money changers and declared 
the magnificent temple to be a den of thieves, thereby 
setting in motion the causes which led to His cruci- 
fixion. 

Duty, as expressed in most codes of legal ethics, 
demands that an attorney adjust legal differences where 
possible. There is also a practical reason for so doing 
—it is that in the long run it will be to his advantage. 
Most young men who were attracted to the law by the 
joy of contest in jury trials, as they grow older avoid 
them and in the end come to dislike them. The rea- 
sons for this dislike are many. 

Delays. Who has not many times had to meet 
motions and demurrers filed solely for delay? Even 
after a case is on call, who has not danced attendance 
upon the court twice each day for several days, await- 
ing the conclusion of a trial in progress? And then 
there is the delay caused by a congested docket; there 
is the disarrangement and interference with ordinary 
and prearranged engagements; the contradictory testi- 
mony of witnesses so divergent that in many instances 
every listener knows that perjury has been committed, 
the only question being as to the person who com- 
mitted it and that is sometimes difficult to determine. 
Occasionally we are before a stupid judge and some- 
times there is added to that a heavy handicap in the 
form of “prodigious conceit.” At other times, but for- 
tunately rarely, we are before an unfair judge. There 
is sometimes an opposing lawyer so accustomed to 
questionable procedure that he would not know what 
to do with a righteous and impregnable case. And 
there is the uncertainty as to what a jury may find. 
Some or all of these causes may and sometimes do 
result in a miscarriage of justice. What lawyer has 
not won cases which he knows down deep he should 
have lost, and lost cases which he knows he should 
have won? Then one’s trouble may not yet be over, 
for there is the possibility of a number of appeals. And 
there is the great waste of money necessary in con- 
ducting litigation to a final conclusion. An attorney 
solely in his own interest should not take the chance 
of defeat by any of these causes unless he knows he 
has a sure case, and sure cases are rare, or unless a 
large amount in value is involved. Oftentimes he who 
wins a lawsuit, when accounts are balanced, is a loser. 

Albert S. Osborn in his latest book says: “A trial 
at law is not a purely scientific process, but includes 
at least one advocate who is knowingly or unknow- 
ingly trying to defeat justice.” 

This is a gloomy picture of a lawsuit and is not 
representative of the great majority of trials. There 
is no contest more magnificent than one before an able 
judge, with able counsel, with vital principles or vast 
amounts at stake, conducted in accordance with the 
high ideals of the profession. In cases of minor im- 


portance the attorney had better compromise and de- 
vote his time to matters of more consequence. 

The question arises: “What do you propose?” Of 
course, little will be accomplished unless attorneys fully 
realize their duty and practice accordingly. Most law 
schools might aid more in this work. 

Judges Cooley and Campbell, two kindly men, were 
professors during my law course. Neither of them, 
nor any other professor, ever advised the settlement 
of legal disputes. All I ever heard about “settlements” 
was that when a certain moot court case was called 
for oral argument the student having the opening arose 
in a tipsy condition and announced that an oral argu- 
ment was unnecessary as the parties had “settled” the 
case. 

I am informed by many lawyers who have been 
graduated in the last decade from different schools 
that the subject of settlements was not mentioned in 
their course. Would not excellent results follow if law 
students were given lectures by the dean of the school 
or by some eminent practitioner on the duty to make, 
and the advisability of making, settlements? What 
could be more influential with students than to be coun- 
seled by eminent practitioners that substantial justice 
obtained by compromise was much better than a suit 
in court. It certainly would be more impressive than 
a canon of ethics. 

To offset the volumes above mentioned tending to 
excite a litigious spirit, aside from here and there a 
sentence or paragraph, I have found nothing except 
two magazine articles—one, “Concerning Lovedays,” 
by Sir Edward Parry in the June, 1929, number of 
the Nineteenth Century; the other, “Conciliation,” by 
Justice Edgar J. Lauer, of the Municipal Court of the 
City of New York, appearing in Annals of American 
Academy of Political and Social Science. 

Sir Edward gives an extended and scholarly his- 
tory of “lovedays.” It was the custom, as early as 
1250, for the parties to a dispute to pause on the 
threshold of litigation to “take a loveday.” The par- 
ties met with an official or voluntarily selected “days- 
man” whose duy it was to attempt to establish “con- 
cord,” and without this “loveday” suit could not be 
brought. This practice continued and worked success- 
fully for more than two hundred years, when, as the 
author says, “The lawyers came into their own again 
and the ideals of concord and accord were relegated 
to the lumber stores of pious opinions.” Sir Edward 
concludes that in its gospel the law preaches a message 
of conciliation, accord and concord and that lovedays 
should be instituted again with official daysmen whose 
duty it would be to attempt conciliation as a condition 
precedent to litigation. Sir Edward names as a famous 
and successful conciliator; William Housman Hig- 
gin, Q.C., of Manchester, who knew how to select good 
food and wine and invited the contending parties to 
dinner. 

Judge Lauer would accomplish the same end by 
conciliators. He says: “Conciliation, therefore, should 
be encouraged and made an integral part of the admin- 
istration of justice in our courts. It should have a 
place at least equal to the trial as a means of terminat- 
ing the litigation.” Lovedays and conciliation should 
not be confused with arbitration, which, in the opin- 
ion of Judge Lauer and Sir Edward, sometimes proves 
a pitfall. 

Judge Lauer says that the law might well provide 
rules, in certain defined cases, for attempts at concili- 
ation before litigation, and require an honest effort at 
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conciliation before the court should have jurisdiction 
to proceed ; and the law should further provide that in 
cases where conciliation before suit was impossible, 
then the court itself should have the power to sum- 
mon counsel before him, and in his discretion the par- 
ties to the litigation, but out of the presence of a jury, 
for the purpose of compromising, if possible, the liti- 
gation. Probably there would be opposition by many 
of our profession to giving a judge this power. How- 
ever, no more capable conciliator could be named than 
an able and impartial judge. A conference with him 
before trial as to the contention of the parties and with 
wise suggestions by him would result in many fair 
compromises. Judge Lauer suggests that if such con- 
ference failed, then another judge should hear the case. 

Some suggestions as to the best way to conduct 
negotiations may be helpful to young lawyers, and not 
entirely wasted on a few middle-aged or elderly attor- 
neys. In this, my own experience must be my guide, 
for I have never seen in print anything relative to the 
art of settling legal disputes ? 

When should a settlement be broached? As soon 
as one has been retained and thoroughly informed as 
to all the details of the dispute and the law relating 
thereto. 

Young attorneys hesitate to suggest a settlement 
in fear that it will be construed by the other side as 
an evidence of weakness. I have had young lawyers 
with whom I have been associated come to me with 
glee and say: “We have them licked, for our oppo- 
nents have proposed a settlement.” I have known 
attorneys to wait for months for a favorable opportu- 
nity and until it was too late. When one has estab- 
lished a reputation for honestly attempting to adjust 
every legal difference, he need have no fear in being 
the first to propose a conference. One successful law- 
yer I know follows this rule; “Make an honest effort 
at compromise at the outset, and if the opposition will 
not meet you in like spirit, then fight like a demon and 
you need not be over particular in the methods you use 
so long as you remain inside the ethical line.” 

It is especially important that negotiations begin 
before animosities have been aroused and opinions 
fixed. We all remember the story of the witness who 
made an affidavit which was untrue, acknowledged it, 
but said having made it he was going to stick to it. 

How? In as direct a manner as possible. 

The usual formal letter, which states that you have 
been retained and that unless the claim mentioned is 
paid within a certain time suit will be brought, does 
not meet your full duty. If you are for the plaintiff, 
a letter to the defendant saying that you have been re- 
tained and would like to have a conference with his 
attorney, when selected, to see if litigation can be 
avoided, never puts one at a disadvantage. If for the 
defendant, a similar statement to plaintiff’s attorney is 
sufficient. 

The manner of approach by one of my friends is 
that he comes to my office ostensibly on another mat- 
ter, and after discussing that starts to leave and, with 
his hand on the doorknob, turns and says, “Oh, by the 
way,” and then broaches the subject about which he 
came. This “Oh, by the way,” method seldom de- 
ceives anyone except the person using it. 

I recently asked a lawyer, noted for his success 
as a conciliator, what he considered the most important 
point in settling cases. He replied: “If you can early 
in the negotiations by hint convey to the opposing party 
the idea that you do not uphold all your client’s con- 


tentions, you are on your way; and later if you can 
truthfully and do state that your client has in some 
particulars made a — fool of himself, you have 
made considerable progress.” Those who have had ex- 
perience in conferences will recognize the force of this 
suggestion. It is not, however, a sound basis for nego- 
tiations. 

One will meet many kinds of lawyers in confer- 
ences—for example, the lawyer who makes himself be- 
lieve that his client is right in everything; the scrappy 
lawyer who bristles with points in opposition to every- 
thing proposed; the lawyer who pretends to be going 
one way but really is headed the other, like King Cacus 
who in stealing cattle dragged them by the tail so that 
the footprints would be evidence that the cattle had 
gone in the opposite direction; the good lawyer in the 
worst sense of the word, I mean the lawyer who knows 
every loophole and crevice in the law and uses his 
knowledge craftily; the lawyer who will take an ad- 
vantage for his client which he would not think of 
taking for himself; and among many others the lawyer 
who is not sure of himself. 

One should go into conference realizing that he 
is an instrument for the furtherance of justice and is 
under no obligation to aid his client in obtaining an 
unconscionable advantage. Of course, in the zone of 
doubt an attorney may and probably should get all pos- 
sible for his client. 

There is no surer basis in negotiations than an 
honest purpose to consummate a settlement fair to all 
parties. If by actions instead of words you can con- 
vince your opponents that you are animated solely by 
such a desire, then as to yourself you will be well 
armored and may cope on better than an equality with 
any crafty adversary. And here again most lawyers 
will meet you in the same spirit that you meet them. 

The man of character and wisdom will always 
dominate a conference. The tendency is ever upwards 
toward his standards of conduct. It is surprising how 
often and quickly lawyers, entering a conference on a 
low moral plane, will rise to a high plane once they 
are satisfied their opponents are trying to act fairly. 

There may yet be many difficulties to overcome, 
even where all conferees are fairly disposed. The 
greatest danger lies in personalities. Unless the con- 
ference is kept free from animosities, there is little 
hope for agreement. 

Abraham Lincoln, a great settler of disputes and 
frequently called the peacemaker, would often in the 
stormy days of the Civil War open a cabinet meeting 
with some amusing story to put the members in good 
humor. The scales of justice, in legal conferences, are 
always balanced more delicately than in jury trials. 
Every lawyer knows how to influence a jury, whether 
by bringing in a weeping widow with little children in 
a personal injury case, or by appealing in half a dozen 
other ways to sympathies or prejudices. Many law- 
yers have a keener sense as to the clothing a woman 
client shall wear at a jury trial than they have of jus- 
tice. 

A jury trial is child’s play when compared with 
a conference among several attorneys of fine ability 
but each with different dispositions and viewpoints, and 
each with power to defeat a settlement. 

The experiences of half a dozen settlement con- 
ferences is better than a six months’ course in psy- 
chology except that the interests of the client require 
that a lawyer have his psychology first. One should 
have an inexhaustible reservoir of patience, and some- 
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times in the interests of the client one must put up 
with insinuations and affronts that under other cir- 
cumstances would justify resentment and ugly words. 

It is usually advisable not to have the client pres- 
ent during negotiations. It prevents that free inter- 
change of views necessary for success. 

An apt story will often work wonders in restoring 
good nature. For example, a man owning about fifty 
thousand sheep in Colorado committed suicide, leaving 
many creditors with conflicting claims as to priority of 
liens. Eight attorneys were in the case and litigation 
had gone on for two years. Fees and costs were eating 
up the assets of the estate. After several conferences 
bad blood was aroused and there seemed little hope of 
settlement, when one of the attorneys arose and with 
delicious irony said he wanted the litigation to go on, 
that the rights of creditors were inferior to those of the 
attorneys, that he could illustrate his position by a 
story: A lawyer took his young son into partnership 
and then left on a three months’ vacation. On the 
father’s return the son reported with some pride that 
he had settled a certain case. The father indignantly 
replied: “You idiot! Don’t you know there were three 
years more good lawing in that case?” This put the 
attorneys in good humor and a settlement was soon 
made. 

A sound basis for negotiations is that any settle- 
ment which leaves each party in a better position than 
would litigation is desirable. It is easy to determine 
what is best for your client but that is not enough. In 
all controversies there is a common ground where 
divergent views may be harmonized with substantial 
justice to everyone. There is seldom a matter so com- 
plicated, or with bitterness between parties or counsel 
so great, that a compromise is impossible. No matter 


how discouraging the prospects are, never let any sepa- 
ration of counsel be the final one. It is wonderful how 
quickly difficulties, apparently insurmountable, may be 
gotten out of the way. 

I have lately seen litigation pending for twenty 
years which had reached the Supreme Court of this 
state several times, with thousands of people directly 
interested and millions involved, where the feeling 
between litigants and counsel was one of suspicion and 
hatred of such extent that they would not voluntarily 
speak to each other, settled in such manner that each 
litigant and lawyer felt that substantial justice had been 
done everybody. Without this compromise litigation 
would have gone on for years and each attorney would 
have received very large fees in excess of what he did 
receive. 

No one in an address can cover every situation. 
The principal points are to have an honest purpose, 
infinite patience, a fund of good humor, and an appre- 
ciation of what is just to every party to the contro- 
versy. 

Ex-President Coolidge in his autobiography says 
that he considers Stephen S. Taft, of Springfield, as 
the best lawyer he ever saw. Taft said to Coolidge one 
time: “ “Young man, when you can settle a case within 
reason you settle it. You will not make so large a fee 
out of some one case in that way, but at the end of the 
year you will have more money and your clients will be 
much better satisfied.’ This was sound advice and I 
heeded it. People began to feel that they could consult 
me with some safety and without the danger of being 
involved in long and costly litigation in court.” (Pages 
88 and 89.) 

I submit that in legal difficulties compromise has 
many more and greater victories than contest. 
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By CuHartes V. IMLAY 


Member of Committee on Uniform Firearms Act of Commissioners 
on Uniform State Laws 


HE Uniform Firearms Act, one of several acts 

adopted by the National Conference of Com- 

missioners on Uniform State Laws at its ses- 
sions in Chicago, August 11-16 and approved by 
the American Bar Association in its session there 
\ugust 21st, is in substance and in form almost 
identical with a former draft adopted by the Con- 
ference and approved by the Bar Association at 
their respective sessions at Denver in July, 1926. 
[he intervening four years have been employed in 
a full reconsideration by the Conference of certain 
controversial features (to which reference will be 
made) which had prompted the Bar Association 
likewise to reconsider its approval of the former 
drafts. 

The final draft with only a few departures from 
the former, which has been reviewed before in this 
journal,’ may be summarized in its important pro- 
visions as follows: 


_ The carrying in a vehicle or concealed on the person of a 
pistol (defined as any firearm with barrel less than twelve 


1. American Bar Association Journal Vol. XII, pp. 767-769. 


inches in length) is forbidden to all except law officers and 
certain others and those specially licensed under rigorous safe- 
guards. A crime of violence committed by one armed with a 
pistol carries a further penalty in addition to that prescribed 
for the crime. The fact that one charged with such crime is 
armed without a license is prima facie evidence of intention to 
commit the crime. 

Delivery of pistols is forbidden to convicts, drug addicts, 
habitual drunkards, and incompetents, as well as to minors 
under the age of eighteen. The first class are forbidden to 
possess pistols. 

Sales may be made only after forty-eight hours from appli- 
cation to the seller, during which interval a complete record of 
the intending purchaser is sent to the police. Dealers are sub- 
ject to rigorous requirements as conditions for licenses to sell. 
Among other things the purchaser must be personally known 
to the seller. No sales may be made to the prohibited classes 
mentioned above. 

Pawning pistols is forbidden. So also are giving false 
information in connection with a purchase of a pistol and alter- 
ing the identifying marks thereof. A general penalty section 
provides punishments for violations of these provisions as well 
as for the violation of other provisions of the act. 


Objections to 1926 Draft 


The subject matter of a firearms act was first 
brought to the attention of the Conference at its 
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Minneapolis meeting in 1923 in the form of a model 
law drafted by the United States Revolver Associa- 
tion, the substance of which had already been en- 
acted in the California, North Dakota and New 
Hampshire acts of that year. (It was thereafter 
enacted in the Indiana Act of 1925). It was because 
of the favor with which the model law had already 
been received that the Conference adhered so closely 
to it in the Denver draft of 1926 and has done so 
also in the new draft. But notwithstanding the 
momentum already gained for the Uniform Act by 
the previous adoption of the model law and the en- 
dorsement of the Conference and Bar Association, 
the Act immediately upon its promulgation late in 
1926 was severely criticized in some quarters as not 
being sufficiently drastic. These criticisms were in 
the main from law-enforcement officers, notably 
Mr. G. V. McLaughlin, the Police Commissioner of 
New York City. The criticisms were presented in 
full to the Conference by its committee at the Buf- 
falo meeting in 1927.2, The objections thus made 
prompted the Conference and in turn the Bar As- 
sociation to withdraw the act temporarily for recon- 
sideration.* Another reason for reconsideration 
was the fact that the matter of firearms legislation 
was being considered by the National Crime Com- 
mission which early in 1927 produced an act which 
incorporated most of the Uniform Act but departed 
therefrom in some important particulars, notably in 
the requirement of a license to purchase. (It also 
introduced the new matter of machine guns). 

During the four years intervening between the 
two drafts there have been frequent conferences be- 
tween committees of the National Crime Commis- 
sion and the Conference. The criticisms of the act 
and the suggestions made by the Crime Commis- 
sion have been carefully considered and have in 
some instances influenced the redraft in substance 
and form. In this reconsideration all recent statutes 
and judicial decisions have been compiled and 
printed in elaborate annotations in the committee 
report to the Chicago Conference. 

One criticism was that the definition of pistol 
should not be confined to “any firearm with a barrel 
less than twelve inches in length.” But this is the 
definition prevailing in a great many states, indicat- 
ing that the legislation refers to small firearms. The 
definition has therefore been retained. It was said 
that the additional penalty for crimes committed 
while one is armed should not be confined to “crimes 
of violence” like murder, manslaughter, etc., as 
defined in the act, but extended to cover crimes of 
other kinds. It was thought, however, that the pro- 
vision should be made applicable to those crimes 
mentioned in the act because they are those in which 
the pistol specifically figures. For the same reason 
the Conference has seen fit to interdict the sale of 
the pistol only to convicts of that class, as against 
the contention that it should be interdicted to all 
who have committed any crime. This is on the 
theory that the pistol has a legitimate use to a 
householder and should not be prohibited to him 
without sufficient cause. 

The objection of Commissioner McLaughlin 
that the Denver draft fell short of the requirements 
in merely forbidding so far as a vehicle is concerned 
the carrying of a pistol “concealed” was admitted 

2. Handbook Nat. Conf. Commissioners on Uniform State Laws, 


1927, pp. 866-877. 


Ibid. p. 866; A. B, A. Reports Vol. 52, 1927, p. 223. 


to be sound. And the committee of the Con- 
ference was more persuaded to admit this objec- 
tion because the Crime Commission had in its 
draft forbidden the carrying by any person of a 
pistol “in any vehicle” without a license, that is, 
whether concealed or unconcealed. The final draft 
of the Uniform Act therefore contains a similar 
provision. This prevents the possibility, as Com- 
missioner McLaughlin points out, of criminals plac- 
ing pistols on the floor of automobiles and contend- 
ing they are not concealed. 

The objection raised by others that the act did 
not proceed on the theory of prohibiting manufac- 
ture and sale of pistols, which seems at one time to 
have received at least the tacit assent of the Bar 
Association, could not be admitted because it is 
opposed in principle to all theories of regulation 
heretofore prevailing. There never has been any 
serious effort made to enact legislation prohibiting 
the manufacture and sale of pistols. The nearest 
approach to this was a bill commonly known as the 
“Shields Bill” introduced in the United States Sen- 
ate on April 25, 1921,° which was intended to re- 
strict the manufacture of firearms to weapons of 
standard army and navy makes. The bill failed of 
passage. This legislation has of course frequently 
been directed against contraband weapons that have 
no legitimate use in the hands of private citizens, 
e.g., recent statutes against the manufacture and 
possession of machine guns.° 


License to Carry—Not License to Purchase 


The objection most strongly urged against the 
Uniform Fireams Act has come from those who 
have favored the theory of the license to purchase 
which has been rejected by the Conference in both 
drafts. It was pointed out in the review in this 
Journal of the former act that New York had long 
stood virtually alone in favoring the form of regu- 
lation by license to purchase under the so-called 
Sullivan Law, first enacted in 1888, and now exist- 
ing there with certain amendments. It was also 
pointed out that Massachusetts had recently enacted 
a law along the same line,’ and that a statute of 
West Virginia of 1925 seemed to approach the prin- 
ciple. Since that review the States of Michigan,’ 
and New Jersey have enacted legislation requiring 
a license to purchase.’ Such a provision is also 
contained in the act of the Hawaii Legislature here- 
after mentioned. Beyond that, so far as the 
committee is advised, the principle has not pre- 
vailed: the rank and file of the states in this country 
are opposed to it. (An Oregon law of 1913 requiring 
a license to purchase has been superseded by a law 
modeled closely on the Uniform Act.**) It was on 
this principle that the committee of the Conference 
was unable to reach an agreement with the com- 
mittee of the Crime Commission which in its draft 
incorporated the theory of a license to purchase. 

In rejecting the theory of the license to pur- 
chase the Conference has not only adhered to what 
has always been the prevailing form of legislation 

4. Reports A. B. A., Vol. XLVII, 1922, pp. 424-432, 430. 
: 67th Cong. Ist Sess. S, 1184. 


en. Laws Cal. 1927, Ch. 552; Acts, etc. Mass. 1927, Ch. 326; 
i. J. Pub. L. 1927, Ch. 95, p. 180. 


G 
Mich. Pub. Acts 1927, No. 372; N. J. 
7. Mass. Gen. L., Ch. 8395, Act May 29, 


1926. 
8. W. Va. Laws 1925, Ch. 95, Act April 23, 1925, amending 5. 
7, Ch. 148, Code W. Va. 

9. Mich. Pub. Acts 1927, No. 374, s.. 2; 
7164 (70), 7164 (74). 

10. N. J. Laws 1927, Ch. 321, s. 6 

11. Oregon Laws, 1921-27 Supp.. Ch. 3, 


Laws Mich, ss 
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in this country, but to what this committee has 
considered to be the common sense of pistol regu- 
lation. The requirement of a license to purchase 
with its consequent inconvenience and notoriety of 
such things as photographs and thumb prints, in 
accordance with the method prevailing under the 
Sullivan Law in New York, subjects the law-abid- 
ing citizen to hardship and inconvenience, and thus 
renders more difficult his obtaining a pistol for the 
legitimate purpose of the defense of the home and 
at the same time does not keep the pistol out of 
the hands of the criminal. For he will not obey the 
law, but will obtain his pistol under any circum- 
stance. He does not stop at purchasing, like the 
respectable citizen, but will resort to thefts of 
pistols, pistol bootlegging, and for lack of anything 
else resort to the sawed-off shot gun. 

Several drafts of the revised Uniform Act dur- 
ing these four years of reconsideration, e. g., the 
draft presented at Seattle in 1928'* and that at 
Memphis in 1929,’* had embodied additional ma- 
terial with reference to machine guns, as had been 
done in the Crime Commission Bill. An act adher- 
ing closely to the 1928-1929 drafts and embodying 
provisions with reference to machine guns intended 
as a local law for the District of Columbia had 
passed the United States House of Representa- 
tives’ in the spring of 1929, but failed of passage 
in the Senate. It was considered, however, by the 
committee best to confine the Uniform Act, as the 
Denver draft of 1926 had been confined, to pistols, 
inasmuch as the regulation of small firearms consti- 
tuted a subject in itself. The matter of the regula- 
tion of the possession and sale of machine guns and 


other highly dangerous weapons of that nature has 
been committed by the Conference to its committee 
on Firearms for the purpose of a report at the 
session which will be held in Atlantic City in Sep- 
tember, 1931. In this intervening year this subject 
will therefore receive the careful attention of the 
committee. 


Mean Between Too Loose and Too Drastic 
Regulation 


The attention of the committee was directed 
to legislation of the kind known as the “Esmond 
Wales Bill” or “Baumes Bill,”?® the text of which 
was presented by the committee to the Conference 
in one of its reports. This proposed law and others 
of the same type have been before the New York 
legislature a number of times but have never been 
passed. They go so far as to require a license to 
possess a pistol and to effectuate that purpose 
would require a statewide registration. An Arkan- 
sas Act of March 16, 1923, so providing, was re- 
pealed two years later as unworkable.** Such a 
provision in a Michigan act of May 26, 1925, was 
however included in the most recent Michigan act 
of 1927 mentioned above.’? (The requirements of 
the Virginia Code Supplement of 1926, S. 2324a, im- 
posing an annual tax on pistols approaches the 
registration provisions.) No record has_ been 
found of similar legislative attempts elsewhere. 
Such proposals are entirely out of line with recog- 


12. Handbook 1928, pp. 422-429. 

13. Handbook 1929, pp. 350-355. 

14, 70th Cong., 2nd Sess. H. R. 13211. 

15. Handbook 1927, pp. 907-913. 

16. Ark. Acts 1925, Act. No. 351, p. 1047. 
17. v. Note 9. 


nized precedents and could not receive general 
adoption by state legislatures. 

It will be noted that most of the adverse criti- 
cism to which reference has been made proceeds 
upon the theory that the law in its provisions is too 
mild. On the other hand almost at the same time 
that the criticisms mentioned above were forthcom- 
ing from the Chief of Police of New York City the 
Uniform Act of 1926, having passed both legisla- 
tures of the State of Arizona, was vetoed by Gov- 
ernor George W. P. Hunt in a veto message of 
March 4, 1:27, in which he discusses the act as a 
serious invasion of personal liberties..* He classes 
it with the New. York legislation on the subject, and 
argues that it is entirely too drastic. This is in line 
with numerous arguments advanced from time to 
time in presentations of the matter before the Na- 
tional Conference, many members taking the point 
of view that the law was too drastic. (This was the 
point of a venerable member of the Conference in 
casting the vote of his state against the law in the 
recent Chicago Conference). This illustrates very 
well the fact that ideas upon the subject of firearms 
legislation take many different turns. varying from 
the extreme view put forward sometimes by law 
enforcement officers that firearms in the possession 
of ordinary citizens are useless, to the other extreme 
view sometimes advocated that persons should be 
permitted to arm ad libitum. Between these two 
sharply contrasting extremes the committee of the 
Conference has sought to find a middle ground that 
will be consistent with traditional forms of regula- 
tion in use in this country. 

It is the belief of the committee that the pro- 
posed Uniform Act embodies sound forms of regu- 
lation which have stood the test of experience in 
this country, and that it embodies such new ideas 
as have been presented from time to time including 
those advanced by Commissioner McLaughlin, the 
National Crime Commission, and other organiza- 
tions working along this line. Thus, at the same 
time that it preserves the traditional methods of 
firearms regulation it takes advantage of enlight- 
ened experience of recent years. It comes as near, 
in the opinion of the committee, as it is possible 
to come in meeting the two divergent views of a too 
drastic regulation on the one hand, and a too liberal 
lack of regulation on the other. 

It is interesting to note that in the recent legis- 
lation mentioned in Massachusetts and Michigan, 
the language of a number of sections of the Uniform 
Act has been adopted. A Rhode Island Act of 1927 
has incorporated a number of sections verbatim.’® 
The legislature of Hawaii in 1927 adopted most of 
the sections of the act verbatim.” Thus the princi- 
ples and the form of the act, already well advanced 
in the legislatures prior to the beginning of the 
undertaking by the Conference in 1923, have gained 
appreciably in state enactments during the four 
years that the matter has been under reconsidera- 
tion. It is believed that this favor already won will 
continue and that the act, with its recent reaffirma- 
tion by Conference and the Bar Association, will 
have a favorable reception throughout the country 
as a whole. 


18. Handbook 1927, p. 867; Veto Messages, State House Phoenix, 
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DEEDS IN LIEU OF WILLS 


(Continued from Page 784) 


daughter any benefit and forced the property to 
descend to the daughter’s husband at A’s death to 
the exclusion of A’s lineal decendants. If A had 
made a will instead, the matter could easily have 
been corrected at the daughter’s death to meet the 
changed condition. 

Among the reported cases of nearly every state 
can be found a number of decisions upholding the 
validity of deeds intended to take effect in posses- 
sion and enjoyment at the grantor’s death. In these 
cases, frequently the grantor’s instructions to the 
depositary are merely that the deed is delivered to 
the depositary to be by him delivered to the grantees 
at the death of the grantor and are silent as to 
whether the grantor may recall it. Sometimes the 
‘grantor gives express oral or written instructions 
that the deed is to be beyond his control. 

The most desirable method of delivering such 
a deed is by written instructions from the grantor 
to the depositary. These written instructions 
should state in substance that the grantor delivers 
the deed to the depositary without reserving any 
power to recall the deed or to alter it. These writ- 
ten instructions should also direct the depositary 
to hold the deed for the grantee until the grantor’s 
death and then to hand it to the grantee or his legal 
representatives. 

If the matter is left to oral instructions or in- 
definite written instructions, the courts too fre- 
quently must assume the burden of deciding upon 
conflicting testimony just what the grantor’s inten- 
tion was. In view of the tendency of the average 
grantor to do various and sundry inconsistent things 
with the property and with the instruments after 
he executes the deeds and before he dies, his inten- 
tion at the time he delivers the deed to the de- 
positary should be left free from doubt. Otherwise, 
the question of whether the courts will hold there 
was a valid delivery in a given case is usually a 
matter of speculation. 


VI. Summary 


Many factors are to be considered before a per- 
son makes a choice of disposing of part or all of 
his property by deeds to take effect at his death in 
lieu of wills. In many cases there is no doubt that 
deeds offer many advantages over wills. In other 
cases, disposition by a will is much more desirable. 

Stated generally, the necessary finality of deeds 
to take effect at death renders them undesirable for 
young people and even for those in the youth of old 
age. Family affairs and necessities are too likely to 
change. A will which can be revoked in order to 
meet new conditions is much better. Until the 
owner’s family is completed, deeds are apt to be 
much regretted before the grantor dies. For ex- 
ample, the deeds will be inequitable should children 
be born after the deeds have been delivered to the 
depositary beyond recall. Deeds convert the prop- 
erty into an unliquid asset in the hands of the 
grantor, even though the operation of the deed be 
suspended until his death. It is the exceptional case 


where the utilization of deeds will avoid the neces- 
sity of administration altogether. 

On the other hand, where the owner is ad- 
vanced in years, where his expectancy is short and 
where the natural objects of his bounty will or 
should remain unchanged, deeds to take effect at 
death may have considerable merit over a will in 
the plan of distribution. A deed covering the family 
residence to the other spouse is simple and avoids 
involving the title in the delays, and red tape of ad- 
ministration. Such deeds are the sort that most fre- 
quently turn up after the grantor’s death. 

Deeds are more attractive to people of moder- 
ate means where most of the property is real estate 
than they are to people of greater wealth with 
diversified holdings. Any scheme of employing 
deeds to take effect at death for the purpose of 
avoiding administration altogether, must neces- 
sarily include a similar disposal of the personal 
property. It is possible to accomplish this by bills 
of sale to take effect at death or by endorsement 
and deposit of securities, or by declarations of 
trust, etc.** However, as a practical matter, omis- 
sions are usually made. Administration on over- 
looked personality will then be necessary. Of 
course, the family can usually distribute any 
omitted household and personal effects without ad- 
ministration after inheritance taxes are paid or a 
waiver secured. If the creditors are few or known 
they can be provided for without administration. 

Where the owner is advanced in years and, his 
expectancy short, the finality of deeds may be an 
advantage instead of a detriment. When senile de- 
terioration later overtakes him and impairs his 
judgment, the deeds will prevent his being preyed 
upon by the flattery and influence of designing rela- 
tives and interlopers. 

Since the problems arising in the distribution 
of an estate are different in each case, no “rule of 
thumb” can be given. In any given case, the de- 
cision of whether deeds or a will or both should be 
employed depends upon the particular problems 
presented. 





A Correction 


N the August issue of the JouRNAL, on page 493, 


a footnote states that the Donovan Bankruptcy 
report “is being printed as a public document and 
copies may be obtained from the Public Printer, 
U. S. Government Printing Office, Washington, 
D. C.” A member of the Association at Louisville, 
Ky., wrote for a copy and received the following 
note from the superintendent of documents. “Re- 
spectfully returned with the information that the 
Donovan Bankruptcy report has not yet been pulh- 
lished as a public document as the resolution 
offered at the last session was not acted on, but w 
understand the matter will be taken up at the nex‘ 
session of Congress.” 


33. Scott, “Trusts and the Statute of Wills,” 43 Harvard Law Re‘ 
521, February, 1930, 
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THE INTERNATIONAL LAW ASSOCIATION 
CONFERENCE 





By Lewis M. Isaacs 
Member of the New York Bar 


HE International Law Association held its 
"[ Thicty-sixth Conference in New York, Septem- 

ber Ist to 10th, 1930. This is the third Con- 
ference that the Association has held in the United 
States since its foundation in 1873, the prior meet- 
ings having been at Buffalo in 1899, and at Port- 
land, Maine, in 1907. 

Representatives of 25 countries, many of them 
yutstanding figures in the field of international 
law, attended the sessions in a painstaking and, it 
is believed, effective endeavor to advance the com- 
mon cause, by exchange and interchange of views 
on the intricate problems which formed the agenda 
f the Conference. Once more, as in similar gath- 
erings in the past, it was demonstrated how, by 
frank round table talks on specific questions formu- 
lated for consideration, large differences of back- 
eround, tradition, self-interest and language may 
be diminished, if not obviated. Again there were 
exhibited the varying human factors, the special 
emotional reactions, affecting the discussion, de- 
flecting it now in one direction and now in another, 
and serving only to emphasize the conclusion that 
by this conference method, with the gradual build- 
ing up of “rules and principles winning general ac- 
ceptance by their inward reasonableness and the 
eminence of the legal authorities whose names 
they bear’—to quote from the welcoming address 
of Hon. John W. Davis—can the ultimate goal 
alone be attained, of an established system of in- 
ternational rules of conduct, sanctioned and upheld 
by all the nations of the world. 

Coincident in point of time with the earlier 
days of the Conference was the arrival in New 
York of the foreign guests of the American Bar 
Association—the English, Scotch, Irish and French 
lawyers and judges—who had attended the annual! 
meeting in Chicago, and were working their way 
homeward via the Atlantic Seaboard. Not only 
was there some little overlapping in the personnel 
of the two groups, but also a harmonious and de- 
lightful commingling of entertainments and social 
gatherings, the cumulative effect of which helped 
to create an atmosphere extraordinarily favorable 
to the more serious business of the International 
Law Association itself. 

Held for the most part in the commodious and 
congenial surroundings of the home of the Associ- 
ation of the Bar of the City of New York, the 
business sessions were productive of varied and 
useful concrete results. At the opening meeting, 
Hon. John W. Davis, former Ambassador to Great 
Britain, former President of the American Bar As- 
sociation, and President of the American Branch 
of the International Law Association, was unani- 
mously chosen President of the Conference, and 
Lord Tomlin of England, Lord of Appeal in Or- 
dinary, was elected Vice President. To Mr. Davis’s 
address of welcome, Lord Tomlin, Dr. Walter Si- 
mons, former Chief Justice of the German Republic, 


Commendatore Guiseppe M. Palliccia, Special At- 
taché of the Royal Italian Embassy, and M. Pierre 
Arminjou, former Judge of the Mixed Tribunal at 
Cairo, made fitting response, whereupon the meet- 
ing adjourned for lunch. 

Immediately following this, the delegates set- 
tled down to a discussion of the Legalization of 
Documents, presided over by Arthur K. Kuhn, one 
of the Vice Presidents of the American Branch of 
the Association and Chairman of the General Con- 
ference Committee. Complete accord was reached 
in what promises to be an effective resolution reg- 
ulating and simplifying the procedure of certifica- 
tion of documents for use and admission in 
evidence, in countries other than that out of which 
they issue. 

A large amount of time was devoted to the 
discussion of the effect of war on contracts, Hon. 
R. E. L. Vaughan Williams of England presiding. 
The Conference agreed upon certain general prin- 
ciples which should govern the situation and also 
upon a number of suggested rules as to the pro- 
tection of private property in wartime, covering, 
among other topics, that of persons altering resi- 
dence during war, neutrals, branch offices and 
agents, war-time contracts, pre-war debts, pre-war 
breaches of contract, prescription periods of limi- 
tation, negotiable instruments, and severability of 
obligations. The question of the effect of war on 
policies of insurance and reinsurance of various 
kinds was reserved for future consideration. As 
indicating the nature of one fundamental problem, 
it may be of interest to state that the delegates 
were sharply divided on the proposal that 

“The general rule should be that the effect of war is to 
dissolve all contracts, subject to specified exceptions, in prefer- 
ence to stating that the effect of war is not to dissolve con- 
tracts except in certain cases in which there should be dis- 
solution.” 

Some delegates contended that on principle 
the rule should be stated in favor of the preserva- 
tion of contracts except in the enumerated cases, 
while other took the position that practical consid- 
erations dictated the statement in the negative. The 
Conference adopted the resolution in the above 
form. 

The Conference also approved a resolution to 
the effect that 

“For the purpose of facilitating the collection of debts 
during the period of war, an organization be set up in each 
of the belligerent countries, permitting the collection of debts 


due from nationals and the consequent discharge of the obliga- 
tions of the debtors to a like extent.” 


The session dealing with war-time conditions 
of trade, including the sea rights of neutrals, was 
presided over by Professor Borchard of the Yale 
Law School and attracted much attention. The 
Conference agreed on a draft convention on the 
rights and duties of belligerents with regard to neu- 
tral property at sea, embodying a number of im- 
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portant principles, which, while not attempting to 
cover the whole subject, should go far to simplify 
the work of succeeding conferences. Among the 
topics involved were Visit and Search, Neutral 
Character, Contraband, Blockade, Submarine 
Cables, and Judgment of Prizes. 

A resolution on Commercial Arbitration, 
which promises to have great practical value, was 
adopted, reading as follows: 

“Be it resolved, that in order to safeguard the security of 
transactions in international commerce it is necessary that 
agreements between governments be entered into to regulate 
the essentials of arbitration practice and procedure between 
nationals of their respective countries, and to provide for the 
reciprocal enforcement of commercial arbitration agreements 
and awards made pursuant thereto. 

“Provided these arbitrations have been conducted under 
institutions of high standing and which possess necessary 
facilities.” 

The C. I. F. Committee, presided over by 
Oscar R. Houston, reported in favor of a postpone- 
ment of the consideration of the Warsaw C. I. 
Rules, in view of numerous suggestions and 
amendments which have been received from dif- 
ferent sources; and it was resolved to place these 
rules on the agenda of the next plenary conference 
of the Association, the committee to arrange for 
a preliminary conference next summer in further- 
ance of the work. 

Action was taken in support of endeavors to 
improve the international status of Trademarks, 
this session being conducted by Dr. Walter Si- 
mons, formerly Chief Justice of the German Su- 
preme Court, and there were interesting and im- 
portant sessions on the subjects of Social Insur- 
ance, Air Law, and the Protection of Minorities. 

At the final meeting, the following resolution 
(referring to the Kellogg-Briand Pact) was unani- 
mously adopted: 

“Resolved, that the International Law Association, at its 
Thirty-sixth Conference in New York City assembled in Sep- 
tember, 1930, record its deep satisfaction that in its advance 
in civilization the world has reached the time when the Paris 
Pact could win the acceptance of the nations, and further it 
desires to convey to M. Briand and Secretary Kellogg its 
admiration for their noble services for humanity and reason, 
and trusts that further measures will promptly be taken for 
adding to the practical efficiency of the pact.” 

It can not be attempted here to give any com- 
plete summary of the activities of the Conference, 
or of the many interesting addresses and remarks, 
all of which, however, wi!l be embodied in the re- 
port of the proceedings of the Conference later to 
be published. 

As already stated, during the period of the 
Conference, the delegates attended many interest- 
ing and enjoyable gatherings, some of them, in the 
earlier days, in conjunction with the foreign guests 
of the American Bar Association, which of them- 
selves contributed not a little to the usefulness of 
the proceedings by bringing the delegates into 
closer and more intimate touch with one another. 
Included in this lighter side of the Conference ac- 
tivities, were a boat trip up the Hudson River, 
combined with a motor trip through Harriman 
State Park and West Point (which, owing to the 
delayed arrival of many of the delegates, was en- 
joyed by only a few of them), a reception by the 
Association of the Bar of the City of New York, a 
banquet by the Six Bar Associations of the City 
of New York, presided over by Mr. Davis, garden 
parties at the beautiful country estates of Clarence 


H. Mackay at Roslyn, Long Island, and Samuel 
Untermyer, at Greystone, New York, luncheon and 
reception by the Chamber of Commerce of the City 
of New York, official reception by the Mayor of 
the City of New York, luncheons by the New York 
Times, the American Foreign Law Association, 
and the American Arbitration Association, and a 
convocation at Columbia University, at which the 
honorary degree of L.L.D. was conferred on Lord 
Tomlin, Sir Frederick Pollock, Professor Pierre 
Arminjou, and Dr. Walter Simons, all delegates of 
the Association. 

At the conclusion of the Conference, many of 
the delegates who were visitors to America for the 
first time, took advantage of the opportunity to 
journey to neighboring cities, and they were splen- 
didly entertained by the Mayor of Philadelphia and 
by various foreign embassies at Washington. 

In retrospect, a feeling of deep satisfaction 
may be justly indulged in at the results of the 
Conference, not merely in the concrete agreements 
which were arrived at on specific subjects, but 
equally in the very evident accord on fundamental 
and far-reaching problems of international conduct 
and intercourse. It is a truism to say that one 
does not really understand the foreigner until he 
has visited him in his own country, and it is 
equally obvious that one can understand the for- 
eigner far better after sitting down with him in the 
discussion of a problem of mutual interest. How 
much more effective is the convocation in one coun- 
try of a group of intelligent foreigners, voluntarily 
meeting for the express purpose of exploring the 
possibilities of reconciliation of viewpoints and 
agreement upon principles applicable to the ordi- 
nary business of life as lived by them in their sev- 
eral countries! It is certain that the efforts of 
statesmen to come together on vital matters affect- 
ing international intercourse can be productive of 
little good unless supplemented by the active co- 
operation of the leading internationally-minded 
men and women of the respective countries, en- 
lightened through such personal contacts as are 
created by a conference of this nature. 

It is also pleasant to recall the important part 
played in the Conference by the American mem- 
bers. The American Branch of the International 
Law Association is the largest and naturally the 
presence of many was to have been looked for; but 
it is safe to assume that the distinguished visitors 
from abroad, schooled as they have been to the 
theory that fear of foreign entanglements makes 
the American timorous of too close cooperation in 
international questions, were not wholly prepared 
for the broad-gauged sympathetic and constructive 
attitude of so many of the local group evidenced 
in the discussions on the main problems of the 
Conference. 





Binder for Journal 


The Journal is prepared to furnish a binder to those 
who wish to preserve current or back numbers, at a price 
of $1.50, postage paid. This represents merely the manu- 
facturer’s cost plus expense of packing, shipping, carriage 
etc. The binder presents a handsome appearance and is 
well made and serviceable. Please send check with order 


to the Journal office, 1140 N. Dearborn St., Chicago. 





THE CLEVELAND SYSTEM OF ASSIGNING CASES 





tinues to attract wide-spread attention from 

those who are endeavoring to find ways and 
means of securing a more efficient transaction of 
judicial business. Judge Harry A. Hollzer, of the 
California Judicial Council, after careful investi- 
gation, has recently gone on record as saying that, 
in his opinion, it is superior to the calendar system 
in any other large city of the country, and that the 
lack of adequate rule-making power to enforce it 
is the reason it has not been adopted in California. 
Early in September, Circuit Judge Rutledge of St. 
Louis, general chairman of the Committee of 
Judges and Members of the St. Louis Bar Asso- 
ciation appointed to devise plans for remedying 
congestion in the assignment division of the civil 
courts in that city, stated that lhe would recom- 
mend the Cleveland System to the committee. 

Again, on October 2 of the present year, the 
Committee on Rules of Court relating to Cal- 
endars, appointed by the United States District 
Court for the Southern District of New York, made 
a report to Judge Francis G. Caffey and Judge 
Alfred C. Coxe in which it strongly indorsed the 
Cleveland plan and gave an interesting account of 
it. This committee visited Cleveland in June and 
studied the system in active operation. It begins 
its report with the statement that, “We believe it 
is possible for this court to install a system of as- 
signment of cases for trial which will accomplish 
the following results: 

“(1) Increase the efficiency of the court by re- 
lieving the judges of calendar work and abolishing 
all calendar calls. 

“(2) Reduce the work required of lawyers to 
bring cases to trial. 

“(3) Decrease substantially the expense of 
trying cases. 

“(4) Enable the Bar at any hour of the busi- 
ness day to obtain authentic, up-to-the-minute in- 
formation as to progress of cases on trial, from the 
court’s offices by telephone. 

“(5) Convenience the public by eliminating 
the necessity of litigants and witnesses attending 
court except when the case in which they are in- 
volved is actually called for trial.” 

The account of the working of the system con- 
t-nues as follows: 


The Cleveland System 


The Court of Common Pleas of Cuyahoga 
County, Ohio, is a court of general jurisdiction, 
civil and criminal, located in Cleveland. It dis- 
poses of about 20,000 cases per year, from fifteen 
to twenty judges sitting at one time. 

The Chief Justice is active administrative head 
of the court. Chief Justice Homer G. Powell has 
held this office for at least ten years, and has been 
three times re-elected as judge for terms of six 
years. He is recognized in Ohio as an able execu- 
tive, firm in his insistence that the rules of the court 
be observed. 

For many years the Chief Justice apparently 
had no power other than that which could be sur- 
rendered to him by vote and consent of his fellow 
judges, but in 1923 the Legislature gave to the 
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Chief Justice of this court broad powers of super- 
vision and control of the work of the court... . 

The active work of providing the court with 
cases ready for trial is delegated by the Chief Jus- 
tice to an official called the “Assignment Commis- 
sioner,” who has four assistants. 

Six days before the opening of each term of 
court the Assignment Commissioner publishes in 
the local legal paper a list of all pending cases, by 
number only, in their numerical order. During this 
period, any counsel who desires to postpone the 
trial of a case on the published list and who obtains 
the consent of his adversary, may “file a slip” 
which automatically postpones the trial to a later 
term. A specimen of such a slip is given below: 


Court of Common Pleas 


AGREEMENT 
for 
ASSIGN MENT 


When You Sign for Others 
Add Your Name 


Attorneys for Defendant 


Three days before the opening of court, the 
Assignment Commissioner publishes a list (by 
name and number) of the first 75 to 100 jury cases 
then on his docket as modified by the adjournment 
slips which have been filed. This list is termed the 
“Jury Trial List.” A smaller number of cases from 
the top of his Equity Calendar is published as an 
“Equity Trial List.” These lists correspond to our 
day calendars as published in our New York Law 
Journal. At the same time the Assignment Com- 
missioner publishes a “Jury Active List” and an 
“Equity Active List” which contain a substantial 
number of the cases listed on the dockets just 
behind those placed on the “Trial Lists.” 

No case may be taken out of the Trial List 
(our day calendar) after being so published, ex- 
cept for good cause arising after such case has been 
published in the Trial List and then only upon 
application to the Chief Justice, with notice to 
opposing counsel. In practice, such applications 
usually are made to the trial judge after the case 
is actually sent out for trial, rather than to the 
Chief Justice, as some of the judges are lenient in 
returning cases to the assignment office. 

On the day before court opens, one of the As- 
signment Commissioner’s staff telephones to the 
plaintiff’s counsel in each case on the Trial List for 
the first day and asks, in substance: “Referring 
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to the case of A vs. B, are you going to try, settle 
or dismiss that case?” 

If the answer is that plaintiff desires to go to 
trial, the defendant’s counsel is not called by tele- 
phone and the case is held ready for trial. 

In this connection it should be remembered 
that the court considers that the presumption is 
that if either party desires to postpone the trial they 
will have “filed a slip” before the case has reached 
the “Trial List.” If the plaintiff desires to settle 
or dismiss, the defendant’s counsel is called to 
verify the statement made by plaintiff’s counsel. 

When court opens, the cases on the Trial List 
in which either party, when called the day before 
by telephone, has expressed a desire to go to trial, 
are sent out to trial rooms for trial, in numerical 
order as far as possible, and are put on trial at 
once, unless extraordinary conditions have arisen 
demanding postponement, which conditions must 
have arisen since the case was published on the 
“Trial List.” 

Once the court is running, the process of as- 
signing cases for trial is as follows: Each day the 
Assignment Commissioner publishes a “Trial List” 
and an “Active List.” Each morning beginning 
about eleven o'clock the Assignment Commis- 
sioner’s office begins telephoning to counsel in the 
cases which are to appear on the “Trial List” for 
the following day and from such cases he obtains 
enough which are ready for trial to keep the court 
running the next day. 

During each day, constant inquiry is made by 
telephone and in person at the Assignment Com- 
missioner’s office as to the disposition of the cases 
on the Trial List. Constantly, during court hours, 
reports are received from the various court rooms 
of the progress of the cases on trial. These mes- 
sages are immediately posted on bulletin boards on 
the walls of the Assignment Commissioner’s room 
and are used by the Assignment Commissioner in 
advising counsel as to the condition of the 
calendar. The entries on bulletin boards are largely 
routine: “Plaintiff” (meaning plaintiff has begun 
putting in his case), “Defense” (meaning defend- 
ant is putting in his case), “Arguments 3 P. M.” 
(meaning counsel will begin summing up at 3 
P. M.), “Charge” (meaning that the judge is charg- 
ing the jury). 

The Assignment Commissioner and His Office 


The Assignment Commissioner is, and must 
be, a man of executive ability, possessing a per- 
sonality that will command respect. In Cleveland 
his decision, practically speaking, is final on all 
questions save those which involve a judicial ques- 
tion, in which case the Chief Justice is consulted. 
Where the Assignment Commissioner’s decisions 
are questioned an appeal to the Chief Judge is 
always possible, but the Assignment Commissioner 
is almost uniformly upheld and, now that this fact 
is understood, such appeals are rare. 

The telephone equipment of the Assignment 
Commissioner’s office consists of four incoming 
wires which are listed and two which are unlisted 
and are used for outgoing calls. In addition there 
are the wires from this office to each court room, 
where the instrument is on the clerk’s desk. 

On the bulletin boards, in addition to bulletins 
from the court rooms, the names of trial counsel in 
cases ready for trial who have been reported as 


engaged in other courts in the city or state, are 
entered. 

At any time during the day, the Assignment 
Commissioner’s office stands ready to give informa- 
tion personally and by phone as to the condition 
of the cases on trial and as to the number of cases 
ready, ahead of any particular case awaiting trial. 
Your Committee heard the Assignment Commis- 
sioner reply to many telephone inquiries from 
counsel in cases awaiting trial, and invariably he 
and his staff were very helpful to each counsel in 
determining when his presence and that of his wit- 
nesses would be required. Although there were 
some fifteen trial courts running when we were 
there, we never saw more than six attorneys wait- 
ing for cases to be reached and we were told that 
such attorneys as we saw waiting, were there from 
choice, not necessity, for they could equally well 
have waited in their offices. 

In Cleveland, the practice of the Assignment 
Commissioner is to notify counsel in the next 
ready case when the judge begins to charge the 
jury in the case then on trial which is likely to 
finish first. Experience shows that this gives suffi- 
cient time for counsel and witnesses in such next 
case to reach court by the time the judge is ready 
for a new case. Such counsel and witnesses go 
directly to the court room in which the case is to 
be tried. 

The juries are drawn in the Assignment Com- 
missioner’s office by that official, and, after the 
drawing, one of his staff conducts eleven jurymen 
and seven jurywomen from the central jury rooms 
to the designated court room, so that they arrive 
there about the time the court is ready for a new 
case. From these eighteen persons the jury is 
drawn unless more. are required. 

Counsel may attend the drawing of the jury in 
the Assignment Commissioner’s office if they de- 
sire. A list of the names of the eighteen jurymen 
and jurywomen is sent by the Assignment Commis- 
sioner to the trial judge, on a slip... 

With the sending of the jurymen to the trial 
court, the functions of the Assignment Commis- 
sioner end so far as any one case is concerned, 
unless it is referred back to him by the trial judge. 


Engagements of Counsel 


Engagements of counsel are recognized. Often 
cases are held in their place during the day to an 
hour fixed by counsel by agreement and with con- 
sent of the Assignment Commissioner. Prolonged 
engagements are dealt with as occasion demands. 
The rules of court are specific as to such engage- 
ments. 

Discretionary Control of Calendar by Trial Judges 


After a case has been published at the opening 
of the term, then published again on the reserve 
list, then published still again on the day calendar 
and finally sent out for trial, it is presumed that 
the case is ready and only really critical emergency 
or cause arising immediately before it reaches the 
trial room will be considered on application to the 
trial judge for postponement. As will be seen from 
the weekly reports of the Chief Justice, specimen ol 
which follows, some judges are more lenient than 
others in these applications to return cases to the 
Calendar Commissioner’s office. 
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For each case, as it is first filed in the Assign- 
ment Commissioner’s office, a card is made out. . . 
On this card is entered, from time to time, the 
calendar history of the case—nothing else. The 
card is sent to the trial judge by the Assignment 
Commissioner when the case is assigned to him. 
Cards of the active cases are kept in boxes, num- 
bered 1 to 307, for days of the month, and the cards 
are transferred from box to box as the date of trial 
is fixed or changed, until it is finally placed with the 
cards of the cases actually ready for trial which 
make up a “Trial List.” A memorandum of each 
such change is noted on the card itself. 


Opinion of the Cleveland Bar 


In the two days its members were in Cleveland 
your Committee did not find any lawyer who was 
not an enthusiastic supporter of the system. The 
lawyers who have written the letters appended to 
this report represent “plaintiffs’ lawyers,” “defend- 
ants’ lawyers” and general practitioners. 

The system had been under fire in the past 
when it was not understood by the Bar and objec- 


office. 

In Cleveland the judges are encouraged to 
effective work by the use of the regular reports of 
the Chief Justice which are open to the public and 
are distributed to the Bar Associations and any in- 
terested parties. 


Results Accomplished 


In 1923 the so-called “Chief Justice Act” was 
passed by the Ohio Legislature, which gave the 
Chief Justice of this court the authority he has 
since exercised. The figures indicate the great 
benefit which resulted from that legislation. 


Cases Tried 
per Judge 
478 
567 
594 
697 
944 
968 
1,023 
1,051 
1,070 
1,072 
1,206 


Cases Filed Cases Tried 
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Office of the Assignment Commissioner of the Court of Common Pleas of Cuyahoga County (Cleveland), Ohio. 





In 1922 the average cost per case was $38.25: 
in 1927 the average cost per case was $21.30, al- 
though in 1927 the court’s expenses had been in- 
creased for judges and court constables $61,821 as 
against 1922. 

The Chief Justice said in his report for 1928 
(p. 6): 

“Figuring the cost on the basis of what it cost 
per case in the year 1922, the following saving has 
been made: 

$ 205,550.27 
219,942.60 
269,459.07 
344,881.65 


$1,039,833.59” 


He said further that a saving of $125,952.50 was 
made in the amount paid to petit jurors. 

The figures given above show that the court 
has not been fully up to date in its work in the 
past ten years. At present its jury cases are twelve 
to fourteen months in reaching trial; its equity cases 
about four months. 

Last year the court received 230 weeks of serv- 
ice by outside judges. 

The office of judge is elective. The salaries are 
low, and the terms of office six years. 

Objections to the System 

Your Committee sees no valid objection to this 

system which should prevent its being adopted here. 


We feel that the advantages of the system, to 
Bench, Bar and public are so great as to warrant 
every effort to find a way to adapt it to our needs. 

Under this system it is possible for favoritism 
to be shown by the Assignment Commissioner in 
sending out cases, but this is a danger which exists 
with all officials possessing discretionary powers. 
We found no complaint on this score among the 
lawyers in Cleveland with whom we talked. 

The success in Cleveland seems due to the 
framing of rules which recognize the difficulties of 
the lawyer in getting cases to trial and the steady 
insistence by the court that the Bar observe such 
rules strictly. 

Under this system a case may remain near the 
top of the day calendar for some days due to en- 
gagements of counsel. It is possible that this 
feature of the system might be improved. 

Inconvenience to the public is obviated as far 
as possible by allowing witnesses under subpoena 
to report to the Assignment Commissioner’s office 
where arrangements are made with each such wit- 
ness for telephone notice to him when the case is 
to be called for trial. , 

Respectfully submitted, 
Harry D. Nims, (Chairman), 
GrEorGE Z. MEDALIE, 
STEPHEN T. PHILBIN, 
Committee on Rules of the Court 
Relating to Calendars. 
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A Department Devoted to Recent Books in Law and Neighboring Fields and to Brief 
Mention of Interesting and Significant Contributions Appearing in 
the Current Legal Periodicals 





Among Recent Books 





HE Lady Ivie’s Trial for Great Part of Shadwell 

in the County of Middlesex before Lord Chief 

Justice Jeffreys, in 1684. By Sir John C. Fox, 
Vice-chairman of Oxfordshire Quarter Sessions and 
late Senior Master of the Supreme Court, Chancery 
Division; with a Preface by the Provost of Eton (M. 
R. James). Oxford. Clarendon Press. 1929. Pp. c, 174. 
—Among the absorbingly interesting dramas of the law, 
Lady Ivie’s trial in 1684 must ever hold a place, and 
fortune has now inspired a competent editor to revive 
it for us with complete stage-background and critical 
comments on the characters. For presiding judge, the 
shrewd, handsome, domineering Jeffreys ;—for defen- 
dant, a rich thrice-married dame, “famous for wit, 
beauty, and cunning in law above any,” and the active 
litigant in some fifteen lawsuits, compassing divorce, 
forgery, and ejectment ;—for issue here, the title to 
seven acres of land on the Thames bank, in Wapping, 
where the ships of the world now dock and W. W. 
Jacobs’ inimitable seamen play their pranks on each 
other ;—for evidence, one of the finest bits in our 
annals of the exposure of liars and forgers by mere 
sheer cross-examination ;—and for counsel (fifteen in 
all), such notable figures as Sergeant Pemberton, 
Roger North, Serjeant Maynard (most learned of his 
day), Solicitor-General Heneage Finch, Mr. Pollexfen 
and Serjeant Lutwyche (whose printed reports have 
been deemed “rather adapted to Billingsgate than to 
Westminster Hall’’). 


The trial, though commonly referred to as “Lady 
Ivie’s Trial” (as in Howell’s State Trials, vol. X), was 
in fact a civil action, Thomas Neale vs. Lady Theodosia 
Ivie, brought to settle title to these seven acres on the 
river-bank, then being built upon in the process of 
London’s expansion. The part of the trial that had 
always interested us is the cross-examination of 
Knowles, the pretended finder of the deeds that veri- 
fied the defendant’s titles. The immediate issue was 
the boundary of the defendant’s land ; but some of the 
earlier deeds had been loose in their description, and 
two deeds in particular would have helped materially 
to locate the disputed land within her claims. These 
two deeds had lately been “found” in his house, by 
Knowles, a neighbor, with Banister, who helped 
Knowles. They were good-looking deeds ; but the Chief 
Justice’s cross-examination (which must be read to be 
appreciated) evoked such palpable self-contradictions 
in details that both of these witnesses broke down on 
the stand, and their counsel admitted, “We must lay 
aside the testimony of this man.” We recall only three 
other recorded instances, as thrilling in their effect, 
where by sheer cross-examination a whole case resting 
on plausible documentary evidence was exposed,—Sir 


Charles Russell’s cross-examination of Pigott in the 
Parnell-Times case, Sir F. Thesiger’s cross-examina- 
tion of the claimant to a half-million dollar estate in 
Smyth v. Smyth, and Mr. Hughes’ cross-examination 
of the State insurance examiners in the New York 
insurance investigation in 1905. 

Sir John Fox’s introduction is a perfect example 
of the editorial treatment of a case of this calibre. 
Every detail of the background has been supplied, and 
one lives again in those pages the days of the 1680s. 

But we wonder why this volume was not included 
in the Notable British Trials Series (ed. Hodge), 
which is so excellent that it should become the sole 
repository for all the reprints of British trials that are 
interesting, useful and notable. 

Joun H. Wicmore. 


Some Modern Tendencies in the Law. By Samuel 
Williston. New York: Baker Voorhis, 1929. Pp. 
167. — Here are three lectures on the ways of law 
by a man whose title to be heard is hard to rival: the 
author of two of the half-dozen most authoritative 
texts, the draftsman of the three most important and 
successful uniform acts (except the N. I. L. ), the 
reporter on the law of contracts, one of the most 
respected, and probably the most widely beloved teacher 
of law in the country. 

He picks as his theme “rules of conduct con- 
formity to which society through some governmental 
agency enforces, or non-conformity with which it 
penalizes.” Then, true to Anglo-American tradition, he 
turns to the courts, almost entirely appellate courts, and 
stays with them. He picks up various alleged founda- 
tions of the law—notably custom or the mores—and 
demonstrates that at least as a sole explanation each is 
inadequate. Sharply and neatly he drives home that 
custom affects law only as it affects judges, and that 
judges deal with such other matters as precedent and 
logic—and that their acts in turn react upon lay-cus- 
tom. Indeed the author directs thrusts shrewd and 
hard to parry at the more one-sided disciples of change, 
and those who would deny the authority-in-fact of rules 
extending beyond the particular decisions already in 
the books. When once courts have correlated decisions 
in a certain way, he observes, they are unlikely to 
depart from the correlation, however arbitrary it may 
originally have been. And when this has been done, 
and “the rule” has been produced out of a number of 
past decisions, then a multitude of future cases have 
been, in anticipation, generalized upon—and with con- 
siderable authority; although those cases never have 
occurred, their law is yet fairly well settled. This has 
the mark of truth upon it. It is a pity that the author 
does not cap the argument by pointing out that even 
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so, the words of rules are somewhat elastic and am- 
biguous in meaning, and that every precedent, until its 
later authoritative “correlation” with others, has vastly 
different value according to the narrow dogmatics of 
precedent on the one hand, and the loose dogmatics on 
the other. Add this to the author’s argument, and he 
can show the effects of precedent in many places where 
he might otherwise, if pressed, have to admit change. 

From a book full of meat one cannot hope to do 
more than sample. “You cannot have both things—a 
rule and liberty to break it whenever you think the rule 
works hardship.” “Quite as important a function 
(of law) is to provide rules of action which may be 
relied on without litigation.” “To be useful a legal 
doctrine must be capable of being understood and 
stated by men who are neither profound scholars nor 
interested in abstract thought.” 

The reviewer’s quarrels with the book center on 
the other half of the neat half-truth found in this last 
quotation. The author believes that “broad rules are 
simple.” The reviewer believes them only simple in 
words, and very treacherous in action. Hence he can- 
not discover in them the certainty the author finds— 
and as to the absence of which Jerome Frank’s demon- 
stration* would seem adequate. So also, wherever it 
is possible for courts, judges, or commissions to become 
specialized, legal doctrine can grow very complex, and 
still be useful. Even where that is not so, more con- 
creteness of formulation, within the limits of usability, 
decides more cases not only more easily and more cer- 
tainly, but more wisely than is possible with “broad 
rules” which look simple only because the stranger sort 
of bed-fellows are concealed under a single verbal 
blanket. But a review is no place to fight out ancient 
quarrels; particularly not when a master’s book main- 
tains the master’s standard. One misquotation does 
need remark. Holmes, an even greater master, did not 
say: “law is based not on logic but on experience.” 
He wrote: “The life of the law has not been logic; it 
has been experience.” 

K. N. LLEWELLYN. 

Columbia University School of Law. 


The Principles of Real Estate Law. 


By Nathan 
William MacChesney. New York: The MacMillan 
Company, 1927. Pp. xlix, 833. 

Real Estate Financing. By Nelson L. North, 
DeWitt Van Buren and C. Elliott Smith. New York: 
Prentice-Hall, Inc., 1928. Pp. xi, 630. 

Real Estate Questions and Answers. By Israel 
Flapan. New York. Prentice-Hall, 1928. Pp. xiv, 338. 

Sales Contracts and Forms. New York: Prentice- 
Hall, Inc., 1928. Pp. ix, 455. 

Law for Engineers and Architects. By Laurence 
P. Simpson and Essel R. Dillavou. St. Paul: West 
Publishing Company, 1929. Pp. xvii, 633. 

Security Syndicate Operations. By Arthur Gal- 
ston. New York: Ronald Press Company, 1928. 
Pp. v, 202. 

Association Management. 
claw. New York: 
Pp. iv, 105. 

You and the Law. By S. Boyd Darling. New 
York: D. Appleton and Company, 1928. Pp. xi, 327. 

When one says that these books are essentially 
informational rather than critical or interpretative in 


*Law and the Modern Mind (1930). 


By Henry F. Holtz- 
Ronald Press Company, 1929. 


character, it should not be inferred that this statement 
is in derogation of the real merits of the books or of 
their importance to the profession. First of all, many 
law books should be essentially informational, for the 
actual needs of the profession; and in the second place, 
it does not at all follow that books dealing with the 
interplay and analysis of legal principles and the forces 
behind them are rendering an ultimate service to the 
profession which is necessarily greater than books of 
exposition. On the other hand, when the reviewer 
deals with expositions that set forth the formal require- 
ments and the known paths in the practice of the law, 
there is little opportunity for his work. His job almost 
begins and ends with checking over the accuracy of 
these statements which are clearly informational in 
character, and commenting upon the usefulness of the 
presentation to the readers. It is on this basis, there- 
fore, that the writer ventures to deal with all of these 
books in one treatment. A critical review presupposes 
that the material involved is critical in nature; one 
cannot be had without the other. 

Mr. MacChesney’s book fills a need which has 
long been felt, in part by lawyers, but more especially 
by those who devote their professional efforts to dealing 
in real estate. It is replete with forms that are accurate 
and conveniently placed and the text material seems to 
adopt in part the problem approach to the handling of 
real estate transactions for one actually engaged in this 
business. There is a close correlation here between the 
admirable method with which this book is handled and 
the new emphasis in casebooks for law teaching, where 
the factual situation that comes before the courts is 
taken as the basis for presenting the difficult legal 
rights and duties that are involved in meeting and ade- 
quately disposing of the legal interests presented. The 
truth is, of course, that some 30 or 40 years ago medical 
science, and even the exact sciences, were in the habit 
of treating each phenomenon in the abstract, without 
tying it up to the particular situation. Thus, the physi- 
cian treated heart disease in a particular human being 
who had, perhaps, some difficulties with his heart, but 
undoubtedly other maladjustments in his anatomy were 
also involved and diagnosis of heart disease alone 
would be ill-adapted to meeting his needs. In view of 
this situation, it is not surprising that most books 
hitherto in the field of real estate transactions or other 
particular undertakings, in the general course of busi- 
ness dealings, have treated the problems abstractly, and 
have not taken the factual situation as a starting point 
to summon the various forms of legal relief, not for 
their own sake, but in proportion to their usefulness 
in meeting the needs of that situation. In this sense 
Mr. McChesney’s book is soundly practical, and of real 
value to the profession. As a scholarly product it is 
deserving of praise, and any lack of critical analysis 
running generally through the text and substantiated in 
the footnotes is properly accounted for by the informa- 
tive character of the book. It has separate chapters 
with detailed instructions and appropriate forms on real 
estate short term leases, long term leases, mortgages 
and trust deeds, cooperative apartments, agency con- 
tracts, land contracts (sales, installment agreements, 
and option contracts,) incumbrances and liens, and evi- 
dence of title. There are also admirable chapters deal- 
ing with the general nature of real estate and convey- 
ances, as well as the particular problems of “closing o! 
real estate transactions,” “federal taxation” (income 
and inheritance,) and laws dealing with the manage- 
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ment of real estate and the operations and liabilities 
of realtors. 

The book on “Real Estate Questions and Answers” 
by Mr. Flapan and the book “Real Estate Financing,” 
by Messrs. North, Van Buren and Smith, as well as 
the book on “Sales Contracts and Forms,” are all con- 
tributions of a highly practical nature for the active 
realtor. All three are published by Prentice-Hall and 
the last one on “Sales Contracts and Forms” is edited 
by their staff. The book on “Real Estate Financing” 
is a thorough and useful work which is put in the 
popular and highly convenient form of clear statements 
about the several problems that confront the real estate 
broker. For instance, the problems of “borrowing 
capacity” as well as different cases of liens, cooperative 
ownership and financing the private home or the entire 
real estate subdivision are considered, while over half 
of the book is devoted to appropriate forms which can 
be used in effecting the operations that have been dis- 
cussed in the first part of the book. The book on “Real 
Estate Questions and Answers” would be very valu- 
able and interesting reading for any home owner or 
renter, as well as for the realtor who wants his infor- 
mation digested in brief form and presented in the 
attractive way that corresponds with probable questions 
which his clients will ask him or every day operations 
that will arise in his office. 

The Hornbook “Law for Engineers and Archi- 
tects” by Simpson and Dillavou is a valuable essay in 
a general field of presenting the law informationally 
to non-lawyers who are involved in a business or pro- 
fessional way with particular factual situations from 
which legal rights and duties flow. For this book, as 
well as for the preceding ones, there is always the 
implied caution that the uninitiated layman should use 
them to quicken his general understanding of the oper- 
ations of his work, so that they may serve as preven- 
tives to immunize him from legal ills that might other- 
wise work his undoing, but once he gets into legal trou- 
ble he should not rely on any informational books to 
get him out, but he should present his problem to a 
competent lawyer at once. 

The two books from the Ronald Press, “Security 
Syndicate Operations” by Arthur Galston, and “Asso- 
ciation Management” by Henry F. Holtzclaw, are more 
particularly treatises in business management or com- 
mercial science rather than law books. They give expo- 
sition and advice for certain specialized business organ- 
izations. Both are useful; neither fairly deals with the 
law, even on its informational side. This does not de- 
tract from their value, just as “Financial Policy of Cor- 
porations” by Dewing is a very valuable book for 
lawyers as well as for corporation officers, although it 
does not purport to deal with the law of corpora- 
tions at all. 

The last book is by Mr. Darling, “You and the 
Law.” This is a series of questions and answers deal- 
ing with the incidents of every-day life in which the 
law affects the individual citizen. It is the most pop- 
ular, the least thorough, of them all; but it also has the 
most general appeal. Perhaps it is the one that will 
he the most generally useful and it is certainly the most 

musing (and this last, whether one laughs at the ques- 
tions asked, or at the extraordinary assurance with 
which difficult legal problems are handled in a few 
words, or a very brief sentence.) It begins with birth, 
and takes us through this difficult world to death, with 


answers in three or four sentences for nearly every 
problem that can confront the human being. 
Paut L, Sayre. 
University of Iowa Law School. 


Interstate Commerce Acts Annotated, 5 Volumes 
by Clyde B. Aitchison, Interstate Commerce Commis- 
sioner. 1930. Washington: Government Printing 
Office—A work shaping up in convenient and certain 
form legislation of Congress which has been developing 
and expanding for forty-three years along with the 
almost immeasurable growth of commerce, and which 
has been overspread by a great number of decisions of 
the Supreme Court of the United States, of the inferior 
Federal courts, and of the Interstate Commerce Com- 
mission, has long been desired by both the transporta- 
tion companies and the shippers of the country. 

A Senate resolution of December 25, 1927, re- 
quested the Interstate Commerce Commission to pre- 
pare and submit a manuscript for such a work, and on 
the last day of 1929 it was submitted. Eight months 
thereafter the volumes began coming from the press. 
In paper soft to the eyes, in typographical style and 
textual display, and in binding that opens wide like an 
old book, the work is all that we look for from the 
greatest of printing offices. 

Mr. Aitchison, to whom the Commission gave the 
direction of this really stupendous task, had been excep- 
tionally fitted by experience for it. He has been on 
the Interstate Commerce Commission for thirteen 
years. Preceding his appointment by the President 
he had been two years counsel of the National Asso- 
ciation of Railway Commissioners, an organization of 
State Commissions. Before that he had been a mem- 
ber of the Oregon Commission for nine years, leav- 
ing law practice to take that post. During those years 
he assembled and classified a great deal of matter on 
regulation by government, and this was contributed by 
him to the present volumes. 

Each of the Acts of Congress affecting commerce 
(the enumeration of which fills two pages) is arranged 
in its order in the United States Code, except that for 
convenience Title 49, Transportation, is lifted out of 
its place and put first. Some laws omitted from the 
Code have been included in the compilation for histor- 
ical or other value. As the Code has provisions for 
the insertion of additional sections, so the annotations 
here have been written around outlines designed for 
later insertion of more topics. Additional authorities 
will appear in supplements under the note numbers of 
the work. 

Under each paragraph of a section appear (1) a 
historical note, (2) notes of decisions, and (3) refer- 
ences to the text of general regulations of the Commis- 
sion. The decisions of the Supreme Court of the 
United States are given first, those of lower Federal 
courts next, and those of the Commission last. 

As an illustration of the method and thoroughness 
of the work the important paragraph 5 of Section 1, 
dealing with reasonable charges, may be taken. The 
paragraph has about 150 words and is followed by five 
pages of headnotes and 326 pages of text or annota- 
tions. Footnotes keep track of all the verbal changes 
that have been made in the paragraph, making the legis- 
lation visible from the beginning. A cross-reference 
directs to sections dealing with charges for carrying 
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the mails, and thus all aspects of charges are brought 
together. 

The mass of matter first gathered was on 300,000 
cards and contained 200,000 points, reduced by exami- 
nation to 100,000 points for citation. More than 
16,000 decisions of courts and Commission are cited. 
Yet there was liberal condensation. So much of fact 
is dealt with in the decisions of the Commission that 
a quotable statement of the law decided is not available 
in a large proportion of the cases, and that made neces- 
sary a deduction and statement of principle from such 
cases or groups of cases. This, though laborious,. con- 
tributed to condensation. 

Volume 5 contains a statement of all the reviews 
by Federal courts of the decisions of the Commission, 
with subsequent history,—an abstract down to date, so 
to put it. 

There is a Table of Cases (unusual in an anno- 
tated statute) showing 16,700 authorities, 4,000 of 
which are Federal. 

An Index of both law and notes gives 31,000 
references, including definitions of words and phrases. 

These volumes, obtainable at less than cost, will 
be a joy to the practitioner, who has long wanted to 
be led out of the woods. 

Chicago. THOMAS JAMES NorTON. 


The Jurisprudence of the Jewish Courts in Egypt. 
By Erwin R. Goodenough. New Haven: 1929. Yale 
University Press. This fine work was written by one 
who seems to regret as much as did John Morley that 
he is not a lawyer; but, layman as he is, he shows a 
true lawyer love of accurate perception and tersely 
scientific statement. His purpose is to make the inves- 
tigation, desiderated by Leopold Wenger, of the influ- 
ence upon Jewish law exercised by that of Greece and 
Rome. 

Every one has heard of and some of us have read 
and puzzled over Philo Judaeus Alexandrinus, Philo 
the Jew of Alexandria, the religionist, philosopher, 
mystic and practical lawyer. A many-sided man, he 
was a critic of athletes, if not himself one, a judge of 
good boxing, an attendant at chariot races where the 
excitement ran so high that the spectators invaded the 
course and some of them were killed, an habitué of the 
theater to watch the people on the stage and off, one 
who gloried in banquets, taking care himself to keep 
sober, but delighting in watching the antics of those 
who were less abstemious—yet withal, a mystical ideal- 
ist, a thoroughly religious man, a pious and orthodox 
Jew, a practical man of the world, a business man in 
the best sense of the word. An accomplished writer, 
he had a large range of literary effort ranging from 
mysticism, the decalogue, the lives of the patriarchs and 
prophets to Jewish law and its agreement with natural 
reason and with the best of Greek and Roman law. 
It is this last with which this book is concerned, as 
shown in the well-known treatise generally known by 
its contracted and Latinised name, De Specialibus 
Legibus. 

This has been the subject of much and learned 
discussion ; but, as it seems to me, it is here for the first 
time recognized that Philo has in it given a very valu- 
able record of the iaw as actually administered in the 
special Jewish Courts in Alexandria and Egypt gen- 
erally. 

From comparatively early times, the Alexandrine 
Jews had their own tribunals, and they retained them 


through the Ptolemaic and the Roman periods. 
Throughout the book, Philo is endeavoring to reconcile 
the law of the Torah with the thought of his age, much 
as a certain school of thought in the Christian world 
today endeavors to reconcile the Scriptures with mod- 
ern science: and he never fails to attempt to reconcile 
that law with the best law of the Gentiles. As Dr. 
Goodenough says: “He tries to rebuild the entire 
structure of Jewish law upon a foundation of Greek, 
Roman and Alexandrine jurisprudence: but Philo goes 
further, as for example, when he justifies circumcision 
not only on sanitary and mystical grounds but also by 
the practice of the Egyptians, whom he for this once 
calls “the most ancient and populous and philosophical 
of races,” in circumcising both male and female. 

Dr. Goodenough is successful in showing that the 
law as stated by Philo was the law as actually admin- 
istered in the Jewish courts; he also makes it certain 
that Philo exhibits a profundity of legal learning and 
sound legal training. The precise extent of the juris- 
diction of these Jewish courts is uncertain; it is not 
likely that they had the power of life and death; at 
least, not without the confirmation of their decrees by 
the governor. 

It would be quite impossible to so much as men- 
tion the many interesting facts revealed in the treatise: 
it must suffice to refer to only a few. The somewhat 
extraordinary prevalence of what we call “lynching” 
in the Jewish community receives notice. Philo appears 
to consider that a crowd in lynching a malefactor is 
highly to be commended, as taking the part of God in 
bringing His vengeance upon the sinner. Amongst 
others thus to be dealt with were apostates to poly- 
theism or idol worship (Philo’s own nephew, Tiberius 
Alexander, was one of them) ; the stories in Acts and 
Corinthians of Stephen and Paul indicate that the Jews 
of that time and place thought it a virtue to act in the 
spirit of Philo. “Naming the name” probably came in 
the same category, as certainly did “bad magicians,” 
i. €., poisoners ; probably also infanticide, blasphemy, at 
least of an aggravated kind, unnatural vice (this was 
punished at the old English law by burying alive,) and 
some others, as, for example, the persistently disobe- 
dient child. 

The four Books of the De Specialibus Legibus 
dealt with the decalogue: book I with the first and 
second commandments, book II with the third, fourth, 
and fifth, book III with the sixth and seventh, and 
book IV with the eighth, ninth, and tenth. 

There is exhibited no little ingenuity in applving 
the Torah to the existing state of things, on the whole 
with reasonable success. Interest, if not chargeable 
against a brother Jew, might well be taken of the Gen- 
tile. The Tribe, as such, having become somewhat 
uncertain, the Phyle was substituted. Slavery was a 
necessity, but the slave should look forward to his free- 
dom in a few years. Throughout it was more or less 
clearly taught that the intent of the decalogue as a 
whole was the inculcation of virtue, justice, courage, 
considerateness, repentance, and true nobility; specific 
laws were, indeed, given, but their general purpose 
should ever be kept in view. “Thou shalt not bear false 
witness” applied to prevent misrepresentation by coun- 
sel in court as well as to exclude secondary evidence ; 
perjury was a major crime and (as in the Twelve 
Tables) was rightly punishable with death for the 
common good; the prohibition against eating the flesh 
of swine and fish without scales was not because they 
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were unclean in themselves, but because their flesh is 
the most palatable of all meat and fish, and accordingly 
abstinence from them requires the highest self-control : 
in like manner, it is unbecoming for man, whose aim 
should always be peace, to eat the flesh of wild or 
carnivorous animals. The mystic will ever exhibit him- 
self, even in such discussions; the animal with cloven 
hoof may alone be used as food, because its divided 
hoof alone can indicate the proper distinction between 
good and evil; it does not confuse them like the single 
hoof, nor does it make meaningless distinctions like 
the animal with several toes. 

The above but indicates the treasures of this 
work. It will cause no few, as it has caused me, to 
read Philo again, and with a new appreciation. 

As was to be expected from the publishers, the 
hook is admirable in paper, type, proof-reading, and 
binding alike. 

WILLIAM RENWICK RIDDELL. 

Osgoode Hall, Toronto. 


Manual to United States Board of Tax Appeals 
reports. By Charles A. Roberts. New York: Harper 
& Bros. 1929. Pp. xviii, 1097.—This is a carefully 
prepared citator covering the official reports of cases 
decided by the United States Board of Tax Appeals up 
to the time the manual went to press, near the close of 
1929. Since that Board has decided many thousands 
of tax cases in its six years of activity and since a num- 
ber of its members have in the past had substantial 
experience as officials of the Bureau of Internal Reve- 
nue, it is not surprising that the opinions of the Board 
often show a fine sense of administrative perspective. 
Even in preparing a court case, it has become necessary 
to study all the Tax Board cases in which related ques- 
tions are considered, not so much to observe which way 
the decision went, but in order to get suggestions as 
to aspects of the question which need elaboration and 
study. Such legal tools as this manual are useful, 
therefore, even to lawyers who do not expect to have 
litigation in the Tax Board. They are especially useful 
when one is trying to forecast the probable tax effect 
of proposed reorganizations or other business transac- 
tions, since the Tax Board opinions usually cast light 
on the probable attitude of the administrative authori- 
ties, as well as on the attitude likely to be taken by the 
Board or the courts. 

Citators are seldom compiled by lawyers as 
scholarly and as experienced as Mr. Roberts ; these vol- 
umes are hence more useful than if they had been pre- 
pared by ordinary compiling processes. They go some- 
what further into detail than does the well-known and 
serviceable tax citator which is a part of the Commerce 
Clearing House loose leaf service, although that service 
undertakes to record the citations of court cases as well 
as Tax Board cases. 

Mr. Roberts’ book covers several items about each 
case which are not given by that service. For example, 
it gives a notation as to the year of each decision, the 
date of death in estate tax cases, the taxable period in 
income tax cases, and a list of the citations appearing 
in each case. Affirmances, reversals and overrulings of 
each Board case are also more clearly set out. In con- 
nection with each Board case, also, reference is made 
to every official ruling of the Internal Revenue Bureau 
which cites it. In many instances there are comments 
upon the facts or the legal holdings, and references to 
other Board or Court decisions which should be con- 


sidered in connection with the principal case, but which 
do not cite it. The comments of this kind, however, 
do not purport to provide anything like complete anno- 
tation. The Board decisions are treated in order as 
they appear in the reports (following the order used in 
the Shepard Citators rather than the alphabetical order 
used in the loose leaf service above referred to). There 
are separate tables of Federal Court cases showing the 
Tax Board decisions therein cited. If one bears in 
mind the limitations which inhere in any index to less 
than all the cases, the “Index of Leading Cases” is 
useful as a check after studying the digests which are 
not limited to a selection of cases. 

The mechanical make-up is excellent. The rather 
spacious policy of large type and open composition 
undoubtedly makes the volumes cost more, but is a 
comfort to jaded eyes. The preface states that, if 
demand justifies, further volumes will be issued in 
order to bring the book up to date from time to time. 

RoBert N. MILLER. 

Washington, D. C. 


The International Mandates. By Aaron M. Mar- 
golith. Baltimore: Johns Hopkins Press, 1930. Pp. 
ix, 242.—A learned correspondent comments on this 
book as follows: This is a very creditable doctor’s 
thesis. It contains a somewhat popular summary of 
the history of the mandates system, an analysis of the 
mandate texts, a review of some of the important prob- 
lems which have arisen in the first decade of mandate 
administration, and a discussion of some of the prob- 
lems of juristic theory involved. The style is clear and 
the volume is readable. But it is not an exhaustive 
work, and it cannot be compared with Professor 
Quincy Wright’s recent volume on “Mandates Under 
the League of Nations.” The author’s discussion of 
the “situs of sovereignty” is as superficial as that title 
implies, and indicates some lack of appreciation of the 
views of others which are considered. Many of the 
citations are inadequate, some names are inaccurate, 
and the volume as a whole gives evidence of having 
been prepared in a library. As a manual, however, the 
study is acceptable, and it may be useful to those who 
have a popular interest in the subject. An adequate 
critique of the mandates, based upon the history of ten 
years’ administration, is yet to be written. 


Year Books of 13 Richard II, edited for the Ames 
Foundation by Theodore F. T. Plucknett, Assistant 
Professor of Legal History in Harvard University. 
1929. London: Spottiswoode Ballantyne & Co. Pp. 
li, 205. This publication is a very fine and scholarly 
work, but technically, it being for a year of Richard 
II’s reign, it should be called a Year Book. It is the 
second of its kind published by the Ames Foundation. 
The first, the Year Book of 12 Richard II, published 
some years ago, edited by Deiser, had many defects 
which the editor of this volume has avoided. The gen- 
eral plan is that of the Edward II Year Books pub- 
lished by the Selden Society. The text of the cases is 
preceded by an Introduction, drawing attention to par- 
ticular cases and stating the terms included, which in 
this book are the Trinity and Michaelmas terms of 
1389 and the Hilary and Easter terms of 1390. A list 
is given of Chancellor and Judges of the King’s Bench, 
and of the Common Pleas, and also a list of the Ser- 
jeants-at-law, who appear in the reports. There are 
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sixty-nine cases in all, unevenly divided among the 
terms. The argument of counsel and remarks and 
rulings of the judges, in Norman French, are printed 
on one page, and the translation on the opposite page. 
This discussion is followed by the printed Latin record 
and the translation. A concordance of the cases in the 
volume with the notations or digests of certain deci- 
sions found in the Abridgements of Statham, Fitzher- 
bert, Brooke and Bellewe, is followed by Tables of 
Statutes, of Forms of Action and of Cases. An Index 
of Persons and Places and another of Matters close 
the book. The apparatus for using the book is com- 
plete. 

In point of execution the translations both of the 
Norman French reports and the Latin records seem to 
be very good. As a small matter we may say that such 
phrases as “in the quindene of Easter,” (which is, in 
Latin, “at Easter in fifteen days,”) ought to be trans- 
lated “on” and not “in.” The phrase refers to an 
appearance day. In a Latin record of a trespass case 
alleging a taking and carrying away of personal prop- 
erty, certain “cirotecca” are enumerated as part of the 
property asported. The word, of course, is made up 
from the Greek word “cheir,” (root cheiro) “hand,” 
and the Latin word “tecta,” meaning “coverings ;” it is 
translated “gloves,” by which we now understand hand- 
coverings with fingers, instead of mittens. It raises the 
interesting question as to whether gloves with fingers 
were known or worn in England as early as 1400. It 
is probable that actual gloves were not worn until 
Elizabeth’s reign. 

This Year Book has never been printed and it is 
now printed from MSS. In the Introduction is given 
(p. xxiii) some idea of the difficulty of reading a 
manuscript. The passage in MS. is: “Hank s’vvbe no’ 
dd’ exon de rent & el r’ coe t’de la t’re & pt é&q’ n’re 
dde é’de rent s’vic.” This is carried out on p. 15 in 
the printed version, indicating in parentheses the letters 
supplied: “Hankford (said) v(ous) v(eiez) b(ien) 
c(oment) no(us) d(eman)d(oms) ex(ecuci)on de 
rent et el(le) (misprinted as “el,” but wrongly as it 
refers to a woman) r(espond) co(m)e(nt) t(enant) 
de la t(er)re et p(oet) e(str)e q(ue) n(ost)re 
d(eman)d e(st) de rent s(er)vi(c)e. The passage 
means, Hankford (said), “You will see how we de- 
mand execution of a rent and she answers as tenant of 
the land and it may be that our demand is of a rent 
service.” The great labor of editing is apparent. 

A general comment may be made. The cases in 
these Year Books show that no written pleadings were 
ever put in for the parties. A writ of one kind or 
another was served first upon the defendant, naming 
a return day. On the return day the defendant and 
plaintiff appeared by counsel. The counsel for plain- 
tiff first counted, i. e., orally stated the cause of action 
in a short way, giving the facts; whereupon the defen- 
dant’s counsel orally stated objections. The objections 
were required to come in order, first to the writ and 
then to the cause of action. The court passed upon 
these objections as they were made. The record was 
written up by the clerk of the court to show only what 
was held good by the court but nothing that was re- 
jected. If, however, the counsel of a party pleading 
thought the court was wrong in overruling his point 
and he was willing to risk the case on the point, his 
statement was “we stand (demur) upon that.” This 
was the only demurrer then known and was called 
demurring in judgment. The demurrer was made by 


the party offering the pleading, not by the opposite 
party. The party stood on a point at his peril. The 
genesis of our common law rules of pleading is appar- 
ent. Under this oral system no party pleaded at his 
peril until he joined issue on the fact contained in some 
traverse. When written pleadings a hundred and fifty 
years later were substituted, a party pleading pleaded 
at his peril either matter of law or matter of fact, for 
the demurrer then became an objection by the opposite 
party in point of law, and, if the demurrant lost, judg- 
ment went against him, but if he won, judgment went 
in his favor. Hence the necessity for our present 
statutes as to amending. But at this early day no 
amendment was ever necessary. The Year Books 
show the discussions of counsel upon the settlement 
of the issue. There was never any actual trial by evi- 
dence of witnesses. The Latin record must be con- 
sulted to find how the case turned out. 

No lawyer can understand code pleading without 
an adequate knowledge of common law pleading, just 
as no lawyer can understand common law pleading 
without some knowledge of the old method of oral 
pleading set forth in the Year Books. No one can tell 
when the change to written pleadings took place. It 
was about the time that the Year Books ceased in the 
reign of Henry VIII. But this notice has already taken 
too much space and many interesting matters must be 
left to those who read the book. 

Joun M. ZANE. 

Chicago. 


Legal Aspects of Industrial Agreements, by Henri 
Decugis, Robert E. Olds, and Siegfried Tschiersky. 
1930. Geneva. This is a publication of the economic 
and financial section of the League of Nations. It sup- 
plements and brings up to date the valuable list of 
studies prepared for the world economic conference in 
Geneva in 1927.1 This study is especially timely in 
view of the discussion of international cartels at the 
recent meeting of the International Law Association in 
New York. 

The most recent developments in the law of indus- 
trial combinations in European countries are only occa- 
sionally translated, and this description is the most 
complete yet published in the English language. 

After an introductory inquiry of the different 
types and the relation of the State to industrial and 
commercial combinations, there follows a complete 
summary of the legislation and principal interpretations 
and administrative policies of the anti-trust laws of 
practically every European country and the United 
States. 

A synopsis of the law in Germany, Austria, other 
middle European and Baltic countries, is reviewed by 
Dr. Tschiersky, the distinguished editor of the Kartell- 
Rundschau of Berlin. 

The law of France, other Latin countries, and 
Great Britain is reviewed by M. Henri Decugis, 
eminent leader of the French bar, who was recently 
in this country as a guest of the American Bar Asso- 
ciation. 

The summary of the anti-trust laws of the United 
States is by the Hon. Robert E. Olds, former under- 
Secretary of State. 

The distinctive feature of the book is the consid- 
eration of the latest policies and amendments of 


1. These publications are listed in “Trade Associations: The Legal 
Aspects,” Benjamin S. Kirsh (New York. 1928,) pages 153-154. 
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statutes in the countries reviewed. Any lawyer inter- 

ested in comparative jurisprudence in the field of anti- 

trust law will find this study a valuable addition to 

his library. BENJAMIN S. KirsH. 
New York City. 


Leading Articles from Current 
Legal Periodicals 


Boston University Law Review, June (Boston)—Liabil- 
ity and Rights of the Insurer When the Death of the Insured 
Is Caused by the Beneficiary or by an Assignee, by E. M. 
Grossman; The Development of the Common Law in Hawaii, 
by Earl R. McGhee; Massachusetts Cases on Zoning, by James 
M. Rosenthal; The Power to Exclude From the Mails, by 
Meyer Weker; Public Utilities and the Anti-Trust Law, by 
Edwin E, Hadley; The Sporting Spirit, by William M. Blatt. 


Southern California Law Review, June (Los Angeles, 
Cal.)—The Universal Draft and Constitutional Limitations, 
by Joseph M. Cormack; Legal Aid Clinics and the Bar, by 
John S. Bradway; Stabilization of the Oil Industry and Due 
Process of Law, by Maurice H. Merrill. 


United States Law Review, August (New York City)— 
The Emerick-Astor Litigation; The 1920 Amendment to the 
Interstate Commerce Act, by Herbert N. DeWolfe. 


United States Law Review, September (New York City)— 
Control of Public Utility Rates and the Supreme Court, by 
Cassius M. Clay; Spooks and Wills, by Harry Hibschman. 


United States Law Review, October (New York City)— 
The Paternity of Children; The Legal Problems of Aviation, 
by Joseph B. Murphy. 


California Law Review, September (Berkeley, Cal.) —The 
Meaning of “Due Process of Law” prior to the Adoption of 
the Fourteenth Amendment, by Lowell J. Howe; The Re- 
Statements of Contracts and Consideration, by Clarke B. Whit- 
tier; The Power of the States to Tax Intangibles or Their 
Transfer, by J. C. Peppin. 


__ Law Notes, August (Northport, N. Y.)—Contempt: In- 
side and Outside the Court; Limits of Doctrine of “Caveat 
Emptor”; Literary Property Distinct From Copyright. 


Law Notes, September (Northport, N. Y.)-—Manner of 
Inflicting Death Penalty as Cruel or Unusual Punishment, by 
Arthur C. McIntosh; Interest on Interest Payable in Advance 
as Usury, by Harry Rockwell; International Codification. 


Law Notes, October (Northport, N. Y.)—Property in Air 
Space, by Andrew C. McIntosh; Effect of Mistake as to 
Termination of Former Marriage in Bigamy Prosecution, by 
Carl V. Venters; Right of Relatives to Change Place of In- 
terment, by Berto Rogers. 


Philippine Law Journal, July (Manila)—What Are “Los 
Principios Generales del Derecho” in Article Six of the Span- 
ish Civil War Code, by Ramon Diokno, Jr.; The Constitu- 
tionality of the Supreme Court’s Sitting in Division as Au- 
thorized by Section 138 of the Revised Administrative Code 
of 1917, by Weneceslao T. Mabasa. 


Temple Law Quarterly, August (Philadelphia, Pa.)—The 
Improvement of the Law, by Herbert F. Goodrich; Possession 
in Jewish Law, by Isaac Herzog; Anti-Social Exercise of 
Rights, by Robert C. Brown; The Historical Interpretation 
of the Origin of the Capitulations in the Ottoman Empire, by 
Nasim M. Soosa. 


Journal of Criminal Law and Criminology, August (Chi- 
cago)—Report of the President, by Andrew A. Bruce; A 
Study of Arrests in Detroit, 1913 to 1919, by Arthur Evans 
Wood; Mental Attitudes of Adults in a Juvenile Court, by 
Frederick H. Allen; Ellen Pilcher; A Half Told Story of 
Real White Slavery in the Seventeenth Century, by William 
Renwick Riddell; Post-Reformation Burning of Heretics at the 
Stake, by William Renwick Riddell; The Trial of Witches, 
Secondum Artem, by William Renwick Riddell; The Un- 
speakable Scot—Again, by William Renwick Riddell; Psy- 
chological Aspects of the Question of Moral Responsibility, 
by James W. Woodard. 


The Lawyer and Banker and Central Law Journal, July- 
August (New Orleans, La.)—A Test of Parentage, by Voronov 


Pyatniskaya; The Abstracter’s Liability, by George W. Thomp- 
son; Rewards of Successful Pursuit of Law as Vocation, by 
Cuthbert W. Pound. 


The Lawyer and Banker and Central Law Journal, Sep- 
tember-October (New Orleans, La.)—Due Process of Law, 
by Ray E. Lane; The New Criminology, by Thos. O. Tacy; 
Sales Contracts of Foreign Corporations, by Romaine H. 
Crosby; Amending the Constitution, by Dudley Cammett Lunt. 


Illinois Law Review, November (Chicago)—The Diver- 
sion of Water From Lake Michigan by the Sanitary District 
of Chicago, by Cornelius Lynde; Abandonment of Interests 
in Land, by James W. Simonton; Probate Psychiatry—The 
Legal Viewpoint, by Samuel J. Stephens; Probate Psychiatry— 
The Psychiatric Viewpoint, by Harold S. Hulbert. 


The Journal of Air Law, October (Chicago)—Proceedings 
of the First National Legislative Air Conference; The Broad- 
casting of Copyrighted Works, by Louis G. Caldwell; Radio 
Law in the Making, by Thad H. Brown; A Discussion of 
the Amendment to Section 16 of the Radio Act of 1927, by 
John W. Guider; Comment on Procedural Rules and Regula- 
tions of the Federal Radio Commission, by Philip G. Loucks, 


Mississippi Law Journal, August (University, Miss.)— 
Proceedings of the Twenty-Fifth Annual Meeting of the Mis- 
sissippi State Bar Association. 

Canadian Bar Review, September (Toronto)—The Bal- 
four Declaration, by Pierre Crabités; Municipal Negligence 
in Drainage Cases, by Gerald S. Rutherford; The British 
Commonwealth of Nations, by Charles J. Burchell; Central 
Criminal Courts, by A. E. Popple. 


Canadian Bar Review, October (Toronto)—Presidential 
Address at Annual Meeting C. B. A., The Divorce Act, 1930, 
by Craufurd Martin; Canada’s Position in the British Common- 
wealth of Nations, by N. W. Rowell; Legislative Jurisdiction 
Over Flying, by O. M. Buggar; Conference on Uniformity 
of Legislation, by Sidney Smith. 


New York University Law Quarterly Review, September 
(Brattleboro, Vermont)—The Anarchic Element in the Notion 
of a Higher Law, by Louis B. Boudin; Truth in Pleadings, 
by Henry Berry Pogson; Early Irish Laws and Institutions, 
by Eoin Macneil. 


American Journal of International Law, July (Washington, 
D. C.)\—The First Conference for the Codification of Inter- 
national Law, by Manley O, Hudson; Nationality Convention, 
Protocols and Recommendations Adopted by the First Con- 
ference on the Codification of International Law, by Richard 
W. Flournoy, Jr., The Codification of the Law of Territorial 
Waters, by Jesse S. Reeves; “Responsibility of States” at the 
Hague Codification Conference, by Edwin M. Borchard; Delim- 
itation of the Territorial Sea, by S. Whittemore Boggs; 
Responsibility of States for Damages caused in their territory 
to the Person or Property of Foreigners, by Green H. Hack- 
worth. 





For Your Library, Your Boy and Your School 


Magna Carta: A Pageant-Drama by Thomas Wood 
Published with illustrations by the American Bar 
Association. Price $1.50, which includes postage. Please 
send check with order to Executive Secretary, American Bar 
Association, 1140 North Dearborn St., Chicago. 

“It would have been worth while to publish this pag- 
eant-drama if only to place in permanent form a literary 
and dramatic creation of genuine worth. But what makes 
publication still more worth while is the fact that the piece is 
thereby made available for reproduction by schools, col- 
leges and other institutions, either in or out of doors. The 
educational value of such a presentation will hardly be 
questioned by anyone who reads the text, wherein some of 
the principal grievances to be redressed are reduced to 
dramatic concreteness. Nor will the beauty of the pageant 
that can be presented escape one who can visualize the color 
and movement of the stirring scenes and situations.”—From 
editorial in November issue of the JourNAL. 


Stevens, 





THE MULE CONSIDERS HIS BURDEN 





Recent Law School Graduate Gives His Honest-to-Goodness Opinion of Law Course— 
Too Much Case System and Too Little Imagination in Course of Study — Students 
Only Sustained by Hope Practice Will Be Different From Preparation—A 
Suggested Curriculum* 





By ALFrreD M. BINGHAM 
Member of Connecticut Bar 


he likes his law course, the answer usually 

is a perfunctory “Fine”; for the poor student 
must always be thinking of his future job. But 
accompanying the “Fine” may well be an inaudible 
oath. The real truth seems to be that the law 
student, even in the most liberal law schools, is 
bored, painfully and wretchedly bored, and is only 
sustained through three years of misery by the 
hope that the practice of law will prove different 
from the study of it. And often it will be the in- 
telligent, even the brilliant, student who will be 
bitterest. He only too frequently acquires an 
abiding hatred of law, both as a science and a pro- 
fession,. 

No doubt this rebellion of the student against 
his chosen mistress puzzles the lawyer long used 
to the connubial state. He cannot sympathize with 
the young collegiate romanticist who finds nothing 
in the law to feed his imaginative or aesthetic in- 
stincts. He knows the better law schools give men 
a keen mental training, and looks almost with awe 
perhaps at the razor-edged minds which are coming 
out to compete with his own. If he is interested 
in the broader cultural phases of law he is con- 
vinced by the statements of legal educators that 
law is now regarded in the advanced law schools 
as the basic social science, in touch with the newest 
developments of humanistic thought in every field, 
government, psychology, economics. He looks 
back to the dull days of his legal education, and 
then at the slogans of the modern law school, 
which integrate it with the whole scope of “human 
welfare research,” and then wonders how this 
sugar-coated education can be boring. 

Even the student, recognizing the mental 
stimulus and widening horizon that is offered him, 
wonders why, if he is interested in life, he should 
be bored with law. These pages are the conclu- 
sions of one such student, whose humble calling is 
his only apology. After all, the mule may be the 
best critic of his load. 

When he asks himself what is the matter with 
the schooling that is offered him, his first reaction 
is to criticize its method of presentation. An over- 
enthusiastic adoption of the case system as a re- 
action to the earlier handbook methods of teaching 
law seems to be the most obvious fault. For three 


W re ii an elderly lawyer asks a student how 


*Professor Walter F. Dodd, of the law faculty of Yale University, 
asked one of the most capable of recent graduates to write a piece 
telling exactly what he thought of his law course. Frankness was 
enjoined and, as the above article certainly shows, frankness was 
secured, 
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years the student is hounded through case-book 
after case-book. His mind, goaded by sharp witted 
professors, analyzes and analyzes and analyzes, till 
his powers of synthesis, if he ever had any, are at- 
rophied, and he faces the final examinations with a 
sense of emptiness, of having been fed on roughage 
alone. If he is conscientious he painfully derives such 
formulas as he can from the cases, but if he is at all 
perspicuous he will hasten to the convenient hand- 
book on the subject and learn as many rules from 
that as he can in the week before examinations. 
The result of each such course is: one year’s train- 
ing in analysis, and such knowledge of the law of 
the subject as a few days concentrated study has 
given him. 

Such an exercise is not to be deprecated. There 
is no doubt that it is of tremendous value: such 
training in analysis is easily the most valuable item 
the law school gives a student,—for the reason, if 
for no other, that it is almost the only item. But 
devotion to this one method obviously limits the 
curriculum to subjects that can (by some stretch- 
ing of the word “‘case”) be treated in a case-book. 

The course of study which the ordinary law 
student drifts through is one almost entirely lack- 
ing in imagination. There is so little order or 
direction to it that he could begin at either end 
inditferently. There is so little correlation between 
the various conventional subjects that if an in- 
structor ventures a statement in one class-room 
that should have been made in another the student 
resents it as a presumptuous trespass. There is 
so little perspective on the part of instructors or 
students, that the ultimate conception gained is of 
a number of isolated groups of doubtful rules whose 
only common element is their consistent misappli- 
cation by the writers of opinions. 

With such a method and such a matrix one is 
almost surprised at the intelligence of the graduate 
of a good law school. His native sense, spurred 
on by the pressure of competition, has given him 
at least a working knowledge of law in a limited 
number of fields, particularly in commercial law. 
And the modern case method has given him a 
highly tempered analytical mind. With this equip- 
ment he is much in demand in the great law fac- 
tories of New York, where his alertness, his ab- 
sence of ideas, and his technical skill in grasping 
the intricacies of modern business law, put him at 
a premium. 

3ut the debit column is amazingly long. The 
lawyer with the stamp of a graduate degree from 
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a great university may well be entirely ignorant 
of the history of law, of the place of law and its 
functions in society, of its relation to the pressing 
problems of to-day. He knows little of criminal 
law and nothing of the problem of crime in Amer- 
ican society. He knows nothing of legislation, law- 
making and law enforcement. He knows next to 
nothing of the machinery of judicial administra- 
tion, courts, from justices of the peace to the high- 
est appeal courts, judges, juries, and all the prob- 
lems that our antiquated court organization must 
face in a new social order. He is likely to know 
nothing of the theory and philosophy of law. He 
knows little of the work a lawyer does, and the 
part he should play in present day America. More- 
over he is sufficiently ignorant of the multifarious 
rules of law that he generally finds it necessary to 
take an intensive tutoring course before facing his 
bar examinations. He is unfit to be a judge or a 
scholar. But more than this, he is unfit to be a 
lawyer in any higher sense than as a skilled crafts- 
man. 

To be sure this new type with its abilities and 
its limitations is not more the product of inade- 
quate law teaching than of a changing emphasis in 
law itself, against which it is no doubt vain to 
rebel. The industrialization of the nation with the 
centralization of business in the big cities has cre- 
ated a new type of lawyer. He is a quasi-business- 
man, a quasi-banker, a quasi-financier. e organ- 
izes corporations, he floats loans, he is the skilled 
technician who more and more is essential to every 
business enterprise, as a garage mechanic is essen- 
tial to every car. The business-man is generally 
helpless when his car breaks down: the intricacies 
of his business leave him often as baffled. 

Particularly is this true in the manufacturing 
East, and the law schools which feed the New 
York district are governed by the demands of the 
great New York law firms. They need technicians, 
not jurists. The lawyer no longer expects to be, 
and the law school no longer trains him to be, a 
member of a learned profession. 

Yet the slogans of the more advanced law 
schools, ignored as they are in practice, seem to 
show an awakening sense that the lawyer today 
must be more than a mere technician, that he must 
be a constructive force in society, that he must 
help adjust modern man to the environment that 
is always threatening to overwhelm him. There 
is great need for more intelligent judges. There 
is great need of enlightened legal scholarship. 
There is still a worthy role for the lawyer. It would 
seem that the modern law school with its standards 
of intellectual probity, its social ideals, and its per- 
sonal and mechanical equipment, may ‘have a great 
future if it will seize it. 

Especially in the large universities with a heri- 
tage of broad culture, the law school should 
honestly face its task of training great lawyers ;— 
not that it is to be expected that greatness can be 
made universal, but a school should give the fullest 
opportunity for growth instead of stunting and 
discouraging those who show promise, as is too 
often the case at present. Universities are too 
prone to heed the demands that they serve immedi- 
ate practical ends. These will usually be served 


by some agency in any case. There is need for 
legal technicians and there will always be tech- 
nological or trade schools where that type of 
lawyer may be trained, along with accountants, 
business executives, and similar experts. But a 
university professional school should have a differ- 
ent task. 

What is within the bounds of possibility to 
help it fulfill this task? The student sees the high 
standards and ideals, and the wealth back of many 
law schools, and is inclined to wish for a new 
faculty. Good law teachers are hard to find, no 
doubt, but on a closer inspection the student is 
likely to feel that his faculty is not really at fault, 
but is in fact capable of almost all that he would 
have it give him, especially if supplemented by 
men in other departments of the university who 
may be and should be affiliated with the law school. 
The law professor suffers as much as his student 
from the restrictions of the habitual case-book 
method, the commercial atmosphere, and the lab- 
yrinth of legal rules which convention requires his 
covering. 

There are roughly four types of law teachers. 
The classical type, steeped in cases and treatises, 
who reads an opinion as a backhand expression of 
a nice distinction between legal rules, is rapidly 
passing, but he is in a sense the backbone of a 
school, where his learning and thoroughness cannot 
be too firmly planted in the young lawyer’s mind. 
The second type, the sharp-witted analyst, whose 
first Genesis is that every case is wrong, and every 
written opinion merely a cloak for judicial in- 
competence, is likewise of great value in giving the 
student that keen analytic power of clear thought 
which is his greatest asset as he graduates today. 
But teachers of these two types are usually re- 
cruited themselves from the abler graduates of the 
last year’s class. And since they lack practical 
experience they will be only too prone to devote 
themselves entirely to a technical criticism of de- 
cisions, for this is the only thing their training and 
experience have made them competent to do. 

The third type is the bright young man from 
the New York commercial law office, who sees all 
law as merely an item in the entrepreneur’s cos- 
mos: his knowledge of practical economics and 
business law, which now finds itself most restricted 
by the case-book method, should be given fullest 
scope, but care should be taken that he does not 
swallow the law school in the process. 

There is a fourth type of law teacher, however, 
a man really unclassifiable, the scholar with imagi- 
nation, the man ot the world. Often he has had 
wide experience, perhaps at the bar or on the 
bench or in a legislature, perhaps in some field re- 
mote from law, philosophy, social science, diplo- 
matic history; as often he has always been a law 
teacher, but has kept his cultural perspective, and 
his reverence for law as a learned profession. On 
the chosen few of this type the adequacy of a law 
school obviously depends. 

With these diverse groups, then, each valuable 
in its field, and with sufficient equipment, the law 
schools have little excuse for the inadequacy of the 
training they give. The fault, it would seem, is 
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inherent in a lack of imagination in the matter 
taught, which has affected even the best of the 
teachers, a lack not only as regards the choice of 
matter taught but also in its organization and 
presentation. The student who feels bored, and 
culpably ignorant as well, yet believes some of the 
blame can honestly be shifted from his own shoul- 
ders to that lack of imagination, can only suggest 
what he would like to have been taught instead. 

The following hypothetical curriculum is in 
four convenient divisions. The first, which is 
largely introductory, might well come during the 
college period, though it could not then be directed 
as efficiently toward the law school ends. Whether 
the law should not follow other professions in 
requiring a four-year course of training is an open 
question; but these four divisions of a lawyer’s 
education may stand, whether or not condensed 
into three years, 


First Division: Introductory. The ordinary col- 
lege graduate, unless he has been particularly for- 
tunate or well-advised goes to law school with no 
adequate cultural background for studying law, 
and, needless to say, never gets it there. The his- 
torical, economic, and sociological development of 
law cannot be taken for granted. The “functional” 
approach in favor in the modern law school is a 
hollow mockery if neither teacher nor student has 
any but the most rudimentary idea of the functional 
relation of law to society, in the past and today. 
To study for example such a complicated economic 
question as the extension of credit solely from a 
case-book containing a few hundred appellate court 
decisions could only be justified on the part of 
archaeologists dealing with a dead civilization of 
which nothing else remained. And to attempt to 
give a conception of the Common Law without any 
but the most cursory study of its antecedents and 
growth seems strangely blind. 

The sociological basis of law may well begin 
with a thorough grounding in the economic ques- 
tions that the modern lawyer is having to settle. 
Banking and accounting, and the problems of in- 
dustrial management, corporations, credit, risk, 
should be treated not merely as the verbiage of 
Supreme Court decisions, and not merely as the 
lawyer-quasi-business-man must treat them him- 
self when he enters practice, but as the key to many 
of the mysteries of the growth of law. Similarly 
there should be required a knowledge of anthropol- 
ogy, in its larger aspects as the science of society, 
and in its more detailed modern manifestations: 
the enlightened lawyer should know something of 
the growth and justification of the institutions of the 
family, of private property, of capitalism, and the 
problem of poverty. Again, a course in govern- 
ment would seem in order, both theoretical, as 
dealing with the sanctions of law and the need of 
social control, as well as practical and historical, 
to prepare the ground for the study of American 
constitutional and administrative law. 

More important still to an intelligent compre- 
hension of law is a preliminary historical study. 
The law schools’ present complete indifference to 
history can only be explained, but not excused, by 
the fact that corporation lawyers in New York are 


not interested in employing historians. This study 
should begin with the primitive compulsions of 
savage society, growth of custom with religion, 
development of patriarchal and tribal and city so- 
ciety, with the expansion of the idea of individual 
rights, and the differentiation of a law-enforcing 
body,—which in turn would prepare the way for a 
study of ancient legal systems, Roman law, and 
the law merchant. The growth of modern legal 
systems would follow, with an increasing atten- 
tion to the Common Law and the connection of 
American Common Law and equity with England. 
Finally the development of international law might 
well be included here. Throughout this historical 
survey some knowledge would be gained of great 
jurists who have affected the development of law, 
especially in England and America: it is astonish- 
ing for instance, that Blackstone, almost the be- 
getter of American Common Law, should now be 
wholly ignored by law teachers except as an object 
of derision. 


Second Division: Sources of Law. Having now 
prepared our student for the study of law, he is 
ready for the type of training that the law school 
now so adequately gives him, the intensive analyt- 
ical study of cases. While three years is now given 
to this phase, to the exclusion of any other, it is 
believed that the student derives little benefit after 
the first year, and that in fact two-thirds of his 
present course represents waste effort. It would 
seem then that the study of case-books, as a train- 
ing in analysis, and as an examination of the judi- 
cial method by which the law is built up from 
individual case decisions under the doctrine of stare 
decisis, might be confined to one year. During 
this year case-books in the more fundamental sub- 
jects of the present law course would be utilized, 
including, let us say, contracts, torts, property, 
criminal law, and constitutional law. 

In this division, which in effect treats of the 
sources of law, a course in jurisprudence would be 
in order, as showing the philosophical and logical 
bases for legal principles, and the legislative func- 
tion of judges. And also here considerable atten- 
tion should be given to a problem practically ig- 
nored in most law schools, legislation proper, in- 
cluding the enactment and interpretation of 
statutes and their relation to case law. 


Third Division: Judicial Administration. It was 
suggested that the law school graduate knows prac- 
tically nothing of the machinery by which he will 
help administer the law. To that extent the cur- 
rent criticism of the modern law school, that it is 
impractical, is just. First, the judicial system 
should be given a comprehensive study: courts, 
with civil, criminal, and appellate jurisdiction, and 
all the institutions and problems that they imply, 
judges and their selection, juries, types and or- 
ganizations of state court systems, ethics of the 
bench and bar. Then should follow instruction in 
practice and procedure, through courses in common 
law and code pleading, and perhaps also field trips 
to courts and other items in the judicial machinery. 
In this connection also might well be included 
more immediately practical work, in the use of the 
jurist’s tools, municipal legal aid work, moot courts, 
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individual research, legal bibliography, training in 
the preparation of briefs and opinions, writing for 
legal periodicals. 

The work of this division may turn out men 
who know dangerously little about too much; but 
this has always been the criticism and the fault of 
any liberal education. 


Fourth Division: Rules of Law. In a sense the 
curriculum might stop at the end of the third divi- 
sion, albeit the hypothetical student would be 
vastly ignorant as judged by present-day stand- 
ards, not knowing a single section of the Sales Act 
by number. Yet it is doubtful if most law gradu- 
ates do not very rapidly proceed to forget all the 
minute rules they have so laboriously memorized. 
\Vith the knowledge already gained, of the func- 
tions and background of law, and a thorough men- 
tal training, such as the law schools now give, one 
may well question the necessity of the cramming 
process. But until the legal profession comes to 
consider itself a learned profession, and ceases to 
make the condition of admission to its bar that of 
a parrot-like knowledge of technical rules of law, 
instead of holding the would-be lawyer to a stand- 
ard of culture and thorough fitness for his high 
task, the schools must teach rules of law. 

The cramming schools can get a man by in a 
few weeks or months. How long law professors 
would take is doubtful. But an extended use of 
handbooks, treatises, legal periodicals and case- 
books (but not too much of the last) should give a 
man a working knowledge of the subjects com- 
monly required. Possibly he will be more thor- 
oughly bored under such a method than he ever is 
at present, but he should complain at this no more 
than he does at the crammer’s methods. And the 
attempt should always be made to work out cor- 
relations and explain general tendencies, through- 
out the fields covered, rather than to attempt an 
encyclopedic knowledge. At any rate this frank 
attempt to teach rules of law, as such, should be 
much more effective than the present half- 
ashamed, by-product method of the case system. 

The above curriculum is humbly submitted, 
perhaps only as a suggestion of what one disap- 
pointed student would like to have been taught, 
but in the belief that the criticisms advanced are 
applicable to all the better law schools. Certainly 
it would seem that the law schools are not playing 
the part in the community that they should. The 
future is pregnant. Our social system is threatened 
on the one hand by the rise of forces that deny the 
conceptions of individualism, property, and privilege, 
m which it rests; on the other hand the threat is 
more pressing still, in the shape of a commercialism 
of a size and imminence undreamed of by the 
pedestrian civilization that slowly fashioned our 
legal system. A new complexity of individual and 
ocial life staggers the lawyer who would master 
and comprehend. The first principle of our Com- 
mon Law, that gives authority to precedent, is 
becoming evanescent in an atmosphere thick with 
reported cases. The problems of law making, law 
dministration, and law enforcement are demand- 
ng the most enlightened attention. Always in the 
past the responsibility of maintaining order in the 
velter of change has rested heavily on the lawyer. 
If he is to meet the new crisis the law schools 
must train him with more vision than they now do. 
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LETTERS OF INTEREST TO THE PROFESSION 





“Federal Aid” Legislation 


Editor, AMERICAN Bar ASSOCIATION JOURNAL: 

In the Journal for September, 1930, Mr. E. F. Alberts- 
worth discusses “The Federal Supreme Court and the Super- 
structure of the Constitution.” As to the attitude of the 
Court in matters involving the reserved rights of the States 
there is much to be said which seems beyond the proper scope 
of a letter. But I take exception to the citation of Massa- 
chusetts v. Mellon, 262 U. S. 447, as authority upholding the 
constitutionality of “Federal Aid” legislation. The Court in 
that case expressly stated that the case was dismissed for 
want of jurisdiction, without considering the merits of the 
constitutional questions. 

Again Mr. Albertsworth speaks of the power of Con- 
gress to spend federal monies for the “general welfare” as 
beyond question. I dissent from this observation. In recent 
decisions the Court has explicitly left the question open whether 
Congress is authorized to « ->priate for purposes outside its 
enumerated powers, and it wibbons v. Ogden, 9 Wheat. 1, 
199, Chief Justice Marshali -.i1, “Congress is not empowered 
to tax for those purposes which are within the exclusive 
province of the States.” 

ALEXANDER LINCOLN. 
Boston, Mass., September 16, 1930. 


Senator Simpson Misinterpreted 


Editor, AMERICAN BAR ASSOCIATION JOURNAL: 

In reading the extremely sane and thoughtful article by 
Judge Ransom in the September Journal, entitled “The Law- 
yer Today,” I note, at p. 589 of the Journal, a reference to 
the remarks of Senator Alexander Simpson at the Annual 
Alumni Dinner of New Jersey Law School, held June 2nd in 
Newark. 

The interpretation placed upon the remarks of the distin- 
guished state senator from Jersey City (now the Democratic 
candidate for United States Senator against Dwight W. Mor- 
row) by the eminent New York lawyer, was quite different 
from that drawn by those present at the Alumni dinner. In 
view of the wide publicity given this particular paragraph 
of Senator Simpson’s address by the sensational press, it would 
appear worth-while to report exactly what he did say. 

The Senator’s address was quite brief, but marked by 
such manifest sincerity, and so thought-provoking, as to make 
a most profound impression on the hundreds of lawyers and 
senior law students present. 

His message to the legal profession was “Courage,” cour- 
age is not cringing to the Bench but in stoutly asserting the 
view of the law and facts held by the advocate; courage in 
the field of politics and government; courage in dealing with 
the public generally; courage in dealing with clients, and, 
incidentally, courage in asserting that the laborer was worthy 
of his hire. 

No one who heard Senator Simpson thought that he be- 
lieved the law was a racket, and at least one among those 
present (i. e. the writer) received the distinct impression 
that the speaker regarded the legal profession as “the noblest 
Roman of them all.” 

Newark, Sept. 11. 

Professor of Law, 


“Character and Fitness” 


Basit H. Pottirtrt, 
New Jersey Law School. 


Editor, AMERICAN BAR ASSOCIATION JOURNAL: 

I have read the editorial “Character and Fitness” in the 
August number of the Journal, and it seems to me that the 
ruling of Presiding Justice Lazansky of the Appellate Divi- 
sion of the New York Supreme Court—that the Committee 
on Character and Fitness of Applicants for Admission to the 
Bar has no right to examine an applicant as to his general 
knowledge—should be commended and not criticized unfavor- 
ably. That kind of examination should be included in the 
examination of the law examiners. Indeed, the Bar exam- 
iners might well have charge of the entire matter subject to 
supervision f the Supreme Court, or other appointing power. 

In some States today the work of combing out applicants 
is divided between two boards or committees, but where this 
is done, the functions of the two should be kept distinct; and 
the Committee on Character and Fitness should hew to its 
own line. This is not done, at least in the Seventh District 


where applicants are asked many academic and 
Moreover, one or two questions are open to 
the charge of being irrelevent and impertinent. For instance, 
an applicant is told “State the name, birth place, residence and 
occupation of your parents. If either parent has no gainful 
occupation, so state.” Either the Committee gives some w _ 
to the information thus derived, or it does not. If it does 
not, it should not make the inquiry; if it does, it is guilty of 
discrimination and prejudice. 

Perhaps it is to such inquiries as this that Presiding 
Justice Lazansky objected and properly. 

Chicago, August 19. 


in Illinois, 
legal questions. 


Epwarp T. LEE. 


Service on Non-Residents 


Editor, AMERICAN Bar ASSOCIATION JOURNAL: 

It must be apparent to the majority of our profession that 
the present method of notifying non-residents of suits against 
them is unjust, they not knowing of the publication and being 
without their day in court. 

The following method is suggested: get Congress to pass 
an act requiring United States Marshals to serve process of 
state courts in cases pending in other states than those in 
which the officer is located, when accompanied by the usual 
fees and expenses to which the officer is entitled in suits in 
the United States courts; then let the states pass acts author- 
izing service by the Marshals in other states. 

Mobile, August 19. GrorGE BowEN CLEVELAND. 


Articles Published in “Commerce Reports” up to 
October 20, Including Those for 


September 22 and 29 


The American Chamber of Commerce at Habana has 
given an opinion as to the length of time business records 
should be preserved in Cuba, interpreting articles 42 and 
49 of the Commercial Code. Merchants and their heirs or 
successors are required to keep in bundles and in proper 
order the correspondence relating to their transactions and 
to preserve their accounting books for the entire period 
which their business may last and until five years have 
elapsed after the liquidation of business, and the limita- 
tions of the principal mercantile actions are also indicated. 
A summary of this interpretation appears on page 755 of 
C. R. for September 22. 

An article on industrial property protection in Japan 
is published in C. R. for September 29. The necessity for 
this article arose because of failure of American exporters 
to protect their rights in trade marks, and the tendency to 
simulate American trade-marks and labels in the Far East. 

Decree No. 1656 of June 7, 1930, provides effective 
means of securing extension of credit in Guatemala. Pre- 
viously existing mortgage legislation has been modified 
and new provisions made for agricultural, cattle, and in- 
dustrial pledges. A survey of this law is made on page 
58 of C. R. for October 6. 

Following is a complete list of material published: 
Commerce Reports—September 22: Filing of Office Rec- 
ords in Cuba; French Patent Office Report for 1929; Op- 
eration of Foreign Insurance Companies in Rumania; Gov- 
ernment Aid to Unemployed in Victoria. September 29: 
Nationalization of Labor Abroad; Industrial Property 
Protection in Japan; October 6: New Mortgage and Pledge 
Law in Guatemala; New Stamp Tax Law in Greece; 
Bankruptcy of Buyer Having Article Inscribed in Peruvian 
Installment Sales Register; Insurance Conditions in Lis- 
bon, Portugal; Trade-Marks Registered in Paraguay: 
Trade-Mark Applications in Argentina; Trade-Mark Ap- 
plication in Norway; Marine Insurance in Greece. Octo 
ber 20: Indorsement of bill for Collection in Mexico; Copy- 
right Law of Yugoslavia; Honduran Land Tax Held Un- 
constitutional; Japan Initiates Hours of Labor Legislation: 
Agent’s Right to Commission in Norway. 

Special Circulars: No. 240—Agency Contracts in 
Greece; 241—Correction in “Trading Under the Laws ot 
Columbia”; 214-A—Amendatory Decree to Trade Mar! 
Law in Ecuador; 242—Foreign Trade Mark Registration 
in Name of Agent; 243—Mining Law of Mexico. 
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THE MAN WHO BUILT ST. PETER’S 


and - - - ALSO DESIGNED A UNIFORM 


Poet, painter, architect, and sculptor, Michael Angelo not 


only built St. Peter’s, painted the Sistine Chapel, carved the 


in | Moses and the David—he designed the uniform of the 

of — Vatican Guards. 

= In the magnificent background he created for the 
Church, he knew the importance of every detail. Even the 

os livery of a servant was worthy of his care. 

1a Today the professions are creating their background. 

“ Beauty is being used to increase prestige. Beautiful furniture 

and rugs are chosen for impressive offices. Even the qual- 

“ ity of professional stationery—the uniform of the letters 


rs —is not beneath the notice and care of professional men. 


“ 

ge for professional letter- 

is heads and envelopes | 
Many professional men take care of the important detail of letter paper 


by simply specifying “Crane’s Bond”. They have found that every letter 


on this 100% new white rag paper represents them with distinction. 
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VICE-PRESIDENTS AND LOCAL COUNCILS 1930-31° 


Alabama 
LAWRENCE Cooper, Huntsville. 
Witt1am Locan Martin, 600 North 18th St., Birmingham. 
B. P. Crum, Montgomery. 
Ronert B. Harwoop, Box 567, Tuscaloosa. 
J. Ketty Drxon, Talladega. 
Alaska 
RatpH E, Ropertson, 200 Seward Bldg., Juneau. 
Harry F. Morton, Box 1231, Anchorage. 
Herpert L, FAULKNER, Goldstein Bldg., Juneau. 
L. V. Ray, Seward. 
CuHares E, Taytor, Fairbanks. 
Arizona 
Barnett E. Marks, Phoenix. 
James R. DunseatH, Southern Arizona Bank Bldg., Tucson. 
Francis M. HartMan, Consolidated National Bank Bldg., 
Tucson. 
James R. Matortt, Box 351, Globe. 
CLeon T. Knapp, Bisbee. 
Arkansas 
Georce B. Rose, 314 W. Markham St., Little Rock. 
Dwicut L. Savace, Fayetteville. 
AURELLE BurnsipE, Court House, El Dorado. 
E.sert A. Henry, 1408 Donaghey Bldg., Little Rock. 
Suie_ps M. Goopwin, Rector Bldg., Little Rock. 
California 
Roy V. Reppy, 1204 Edison Bldg., Los Angeles. 
WItiiaM G. GriFFITH, 205 San Marcos Bldg., Santa Barbara. 
LAWRENCE L, LARRABEE, 458 South Spring St., Los Angeles. 
Orrin K. McMurray, University of California, Berkeley. 
Apert A. ROSENSHINE, 1733 Hunter-Dulin Bldg., San Fran- 
cisco, 
Colorado 
GeorceE Dexter BLountT, Equitable Bldg., Denver. 
Artuur H, Laws, 728 University Bldg., Denver. 
ERSKINE R. Myer, 302 Midland Savings Bldg., Denver. 
WiLt1aM B. Paynter, Brush. 
Topp C. Storer, Thatcher Bldg., Pueblo. 
Connecticut 
FreDERICK M. PEASLEyY, Cheshire. 
WuiaM B. BoarpMAN, 955 Main St., Bridgeport. 
ALLAN K, SMITH, 750 Main St., Hartford. 
Davin M. Reitty, 185 Church St., New Haven. 
GeorceE FE. HINMAN, 204 Summit St., Willimantic. 
Delaware 
James H. HuGues, Jr., Delaware Trust Bldg., Wilmington. 
James R. Morrorp, 3165 Du Pont Bldg., Wilmington. 
ARTHUR G, Locan, Du Pont Bldg., Wilmington. 
Joun P. Larrey, Du Pont Bldg., Wilmington. 
Evucene E. Bert, Delaware Trust Bldg., Wilmington. 
District of Columbia 
WitttramM C. VANVLEcK, George Washington 
Washington. 
Mary M. Conne tty, 1700 T. St., N. W., Washington. 
RicHarp S. Doyte, Southern Bldg., Washington. 
Witt1AmM Wotrr SmirtH, 1046 U. S. Veterans Bureau, Wash- 
ington. 
H. WinsHip WHEATLEY, 902 Denrike Bldg., Washington. 
Florida 
R. F. Macurre, Box 1014, Orlando. 
Atonzo G. TurRNER, Box 915, Tampa. 
Epirna M. Atkinson, Box 6088, Miami. 
Fren H. Davis, Attorney General’s Office, Tallahassee. 
R. A. HenpersoN, Jr., Collier Bldg., Fort Myers. 
Georgia 
ArtHuR Gray PowELL, Citizens & Southern Bank Bldg., At- 
lar ta. 
James M. Hutt, Jr., Augusta. 
H. A. Witxrnson, Davis Bldg., Dawson. 
Rosert McDoNnNELL ARNOLD, Columbus. 
Mac AssiLt, Atlanta Trust Co. Bldg., Atlanta. 


University, 


Hawaii 
BENJAMIN L. Marx, Bank of Hawaii Bldg., Honolulu. 
Rossins B, ANnperson, Bank of Hawaii Bldg., Honolulu. 
C. S. CartsmituH, Hilo. 
A. L. Caste, Box 3349, Honolulu. 

Idaho 
Epwarp J. FrawLey, Box 1156, Boise. 


30x 734, Boise. 


O. W. WortTHWINE, 


*The first person named in each State is Vice-President and Chair- 
man ex-officio. 
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Ase Gorr, First National Bank Bldg., Moscow. 
JosepH H. Pererson, Carison Bldg., Pocatello. 
Ray D. Aces, Clos Bldg., Twin Falls. 
Illinois 
Wa ter H. Eckert, 10 South La Salle St., Chicago. 
CLARENCE P. DENNING, 160 North La Salle St., Chicago. 
James M. Granam, Springfield. 
Epwarp A. ZIMMERMAN, 33 North La Salle St., Chicago. 
Cuares G. BriccLte, Court House, Springfield. 
Indiana 
James M. OcpeEN, 911 State Life Bldg., Indianapolis. 
GLENN D. Peters, 200 Ruff Bldg., Hammond. 
Witutram H, Hii, American Bank Bldg., Vincennes. 
James W. Noe, Meyer-Kiser Bank Bldg., Indianapolis. 
Francis A. SHAW, 517 Wysor Block, Muncie. 
Iowa 
Tuomas J. GuTHRIE, 902 Register & Tribune Bldg., Des 
Moines. 
TruMAN S. STEvENS, State House, Des Moines. 
Detoss C. SHULL, 318 Davidson Bldg., Sioux City. 
E, M. Carr, Manchester. 
SetH Tuomas, Snell Bldg., Fort Dodge. 
Kansas 
WittiaM C. Ratrston, State House, Topeka. 
Rosert STONE, National Reserve Bldg., Topeka. 
S. S. ALEXANDER, Kingman. 
R. G. Martin, Box 674, Lyons. 
CLaupbE I. De Pew, First National Bank Bldg., Wichita, 
Kentucky 
H. H. Tye, Williamsburg. 
J. VeRSER CoNNER, Lincoln Bldg., Louisville. 
James G. WHEELER, City National Bank Bldg., Paducah. 
JoHN PELHAM JoHNSTON, Guaranty Bank Bldg., Lexington. 
Joun L. Smiru, Catlettsburg. 
Louisiana 
3ENJAMIN W. Dart, Canal Bank Bldg., New Orleans. 
Howarp Mitton Cotvin, Tulane University College of Law, 
New Orleans. 
J. D. BarxspaLe, Commercial National Bank Bldg., Shreve- 
port. 
JosepH Merrick Jones, Canal Bank Bldg., New 
Jones T. Prowett, Canal Bank Bldg., New Orleans. 
Maine 
JoHN P. DEERING, 176 Main St., Saco. 
WILLIAM Tupor GARDINER, Gardiner. 
RayMonpd FELLows, 9 Columbia Bldg., Bangor. 
WitiiaM H. FisuHer, 107 Winthrop St., Augusta. 
Epwarp Forsom MERRILL, Merrill Block, Skowhegan. 
Maryland 
Wa tter I. Dawkins, Court House, Baltimore. 
Rosert F, Stanton, Court House, Baltimore. 
JAMES W. CHAPMAN, Jr., Continental Bldg., Baltimore. 
Horton S. Situ, 52 Iglehart Bldg., Baltimore. 
WaLterR C. Capper, 10 Green St., Cumberland. 
Massachusetts 
Tuomas J. Boynton, 294 Washington St., Boston. 
GLEASON L. ArcHER, Suffolk Law School, Boston. 
James H. BrENNAN, 18 Tremont St., Boston. 
Dennis A. Dootey, Boston College Law School, 11 Beacon 
St., Boston. 
Horace E, ALLen, Third National Bank Bldg., Springfield. 
Michigan 
CriareE J. Hatt, Grand Rapids Trust Bldg., Grand Rapids. 
James E, Durry, Bay City Bank Bldg., Bay City. 
Georce A. Marston, 648 Buhl Bldg., Detroit. 
GLENN D. MaAtHeEws National Bank Annex, Ionia. 
ArtHur H. Ryatt, First National Bank Bldg., 
Minnesota 
Georce W. Morcan, Merchants National Bank Bldg., St. Paul 
FLORENCE M. SELANDER, New York Life Bidg., Minneapolis 
Joun F. D. MercHEN, First National Bank Bldg., Albert Lea. 
FRANK CRASSWELLER, Exchange Bldg., Duluth. 
Maurice Matcotm Moore, Security Bldg., Minneapolis. 
Mississippi 
L. Barrett Jones, Lamar Life Bldg., Jackson. 
R. C. Stovatyt, Okolona. 
R. W. HEeEIpevserc, Citizens Bank Bldg., Hattiesburg. 
W. E. Morse, Capital National Bank Bldg., Jackson. 
ALFRED STONER, Greenwood. 
Missouri 
Jacog M. Lasuty, Central National Bank Bldg., St. Louis. 
Epwarp D. Etitison, Commerce Bldg., Kansas City. 


Orleans. 


Escanaba 
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Jay M. Lee, Elmhurst Bldg., Kansas City. 
Apa M. Cuivvis, Boatmens Bank Bldg., St. Louis. 
Ropert L. Warp, Caruthersville. 
Montana 
Frep L. Grsson, National Park Bank Bldg., Livingston. 
Horace S. Davis, 311 Clark Ave., Billings. 
W. H. Hoover, First National Bank Bldg., Great Falls. 
O. W. BEeLpen, Lewistown. 
ALBERT NEWLON WHITLOCK, Montana Bldg., Missoula. 
Nebraska 
FREDERICK S. Berry, Berry Bldg., Wayne. 
HarveY M. JoHNSEN, Omaha National Bank Bldg., Omaha. 
Epwin D. Crites, Chadron. 
J. L. Creary, Grand Island. 
CuHarLes E. Matson, Federal Trust Bldg., Lincoln. 
Nevada 
FeLticeE Coun, Gray Reid Bldg., Reno. 
JouHN BERNARD Foy, 15 West Second St., Reno. 
Herpert U. CastLe, Elko. 
WaLTER Rowson, Tonopah. 
FRANK A. STEVENS, Las Vegas. 
New Hampshire 
Lestige P. Snow, Rochester Trust Co. Bldg., Rochester. 
GeorcGE T. HuGHeEs, 344 Central Ave., Dover. 
Tuomas F, Ciirrorp, Bank Block, Franklin. 
WituiaMm J. Britran, Wolfeboro. 
CHESTER B. Jorpon, 48 Central Square, Keene. 
New Jersey 
SAMUEL H. RicHArRpDs, 106 Market St., Camden. 
REYNIER J. WorTENDYKE, 15 Exchange Place, Jersey City. 
GeorGE A. BourGEols, 1421 Atlantic Ave., Atlantic City. 
DuANE E. Minarp, 24 Branford Place, Newark. 
J. Henry Harrison, 810 Broad St., Newark. 
New Mexico 
GeorceE S. Kiockx, Box 455, Albuquerque. 
Jos—EpH F. Woopsury, Silver City. 
JuLtien O. SetH, Laughlin Bldg., Santa Fe. 
Hiram M. Dow, Roswell. 
DENNIS CHAvEZ, Rosenwald Bldg., Albuquerque. 
New York 
Henry D. WILLIAMS, 225 Broadway, New York. 
Henry K. Davis, 140 Nassau St., New York. 
Francis J. SULLIVAN, 120 Broadway, New York. 
Tuomas B. Cotter, Plattsburg. 
MicHAEL J. Noonan, Trust Co. Bldg., Niagara Falls. 
North Carolina 
James H. Brincers, Law Bldg., Henderson. 
JAMES G. MERRIMON, 15 Church St., Asheville. 
Wittis SmitH, N. C. Bank Bidg., Raleigh. 
Ropert H. Sykes, 410 Geer Bldg., Durham. 
Henry M. Lonpon, Supreme Court Bldg., Raleigh. 
North Dakota 
Frep J. TRAyNor, Mann Blidg., Devils Lake. 
\LFRED M. Kve xo, Lisbon. 
ARTHUR W, CupPLer, Fargo. 
S. E. Ettswortu, Opera House Block, Jamestown. 
Joun H. Lewis, Frank Bldg., Minot. 
Ohio 


Murray M, SHOEMAKER, First National Bank Bldg., Cincinnati. 


E. SEARLES Morton, 42 E. Gay St., Columbus. 
RosBert GUINTHER, Second National Bldg., Akron. 
WiLL1AM J. STEVENSON, 3006 Terminal Tower, Cleveland. 
RusseLL K, Ramsey, Feick Bldg., Sandusky. 

Oklahoma 
Roy St. Lewis, Office of U. S. Attorney, Oklahoma City. 
\. G. C. Bierer, Jr., Bierer Bildg., Guthrie. 
Howarp L. Smitu, Kennedy Bldg., Tulsa. 
RICHARD J. Rogerts, 300 Aldridge Bldg., Wewoka. 
Harry L. Foce, Citizens National Bank Bldg., El Reno. 


regon 
SIDNEY TEISER, 740 Morgan Bldg., Portland. 
ARTHUR CLARKE, Corvallis. 
[. H. VAN WINKLE, Supreme Court Bldg., Salem. 
Harotp J. WARNER, Box 396, Pendleton. 
Marvin K. Hotianp, Public Service Bldg., Portland. 
Pennsylvania 

BERNARD J. Myers, 50 North Duke St., Lancaster. 
‘DGAR S. McKaie, 500 Morris Bldg., Philadelphia. 
WILLIAM J. FirzceraALp, Scranton Life Bldg., Scranton. 
Forest G. MoorHeap, Beaver Trust Bldg., Beaver. 
OSEPH STADTFELD, Union Trust Bldg., Pittsburgh. 

Philippine Islands 
Ewatp FE, Seipnu, 414 Pacific Bldg., Manila. 
GeorGE Rocers Harvey, Masonic Temple, Manila. 
Jose C. Apreu, Manila Railroad Co., Manila. 


Jose A. Espiritu, 206 Rizal Bldg., Manila. 
BENJAMIN S. OHNICK, 405 Perez-Samanillo Bldg., Manila. 
Puerto Rico 

GasrieL De La Hapa, Box 1149, San Juan. 

A. GonzaLez-Lamas, Box 107, San Juan. 

AvBerto S. PeveNtup, Box 341, Ponce. 

JosE Ramon QUINONES, office of Assistant U. S. District 
Attorney, San Juan. 

MARIANO Acosta VELARDE, American R. R. Co., Bldg., San 


Juan. 

Rhode Island 
WituiamM W. Moss, Turks Head Bldg., Providence. 
James C. CoLtins, Hospital Trust Bldg., Providence. 
Joun W. Sweeney, Supreme Court House, Providence. 
Epwarp DeV. O’Connor, Hospital Trust Bldg., Providence. 
THomas H. Garpiner, 87 Weybosset St., Providence. 

South Carolina 
Joun Laney PLyLer, Masonic Temple, Greenville. 
W. E. Bowen, Chamber of Commerce Bldg., Greenville. 
NATHANIEL B. BARNWELL, 32 Broad St., Charleston. 
Doucias McKay, Carolina Life Bldg., Columbia. 
Jesse McGee WELLs, Masonic Temple, Greenville. 

South Dakota 
Lewis W. BIcKNELL, Webster. 
B. A. Watton, Aberdeen. 
Lewis Benson, National Bank of Huron Bldg., Huron. 
ARTHUR B. FarirBank, Boyce-Greeley Bldg., Sioux Falls. 
Mark W. SHEAFE, Watertown. 

Tennessee 
Eart Kino, First National Bank Bldg., Memphis. 
James D. RicHarpson, Minor Bldg., Murfreesboro. 
MitcHELL Lone, Box 747, Knoxville 
W. H. WasuincTon, Nashville Trust Bldg., Nashville. 
A. L. HEISKELL, 103 Porter Bldg., Memphis. 
Texas 
Davis ANDREW SIMMONS, Post-Dispatch Bldg., Houston. 
c . Potts, Southern Methodist University Law School, Dal- 
as. 

PaLtmer Hutcueson, Esperson Bldg., Houston. 
Davin A, Frank, Dallas National Bank Bldg., Dallas. 
C. A. Goeru, Smith-Young i" San Antonio. 


Catvin W. Raw ins, 406 Judge Bldg., Salt Lake City. 
CuHartes R. Hot_incsworrH, 516 Eccles Bldg., Ogden. 
Georce P. Parker, State Capitol, Salt Lake City. 
Rosert L. Jupp, 409 Kearns Bldg., Salt Lake City. 
JosepH E. Evans, Eccles Bldg., Ogden. 

Vermont 
Frank D. THompson, Barton. 
Epwarp H. Hotpen, Bennington. 
RayMOND Trainor, White River Junction. 
Wa tter S. Fenton, Mead Bldg., Rutland. 
J. Warp Carver, Aldrich Bldg., Barre. 


Virginia 
Stuart B. CAMPBELL, Wytheville. 
Hersert G. CocHraAN, National Bank of Commerce Bldg., 
Norfolk. 
Anprew D. CuristiAn, Atlantic Life Bldg., Richmond. 
Rosert L. PeENninNGTON, Dominion National Bank Bldg., Bris- 
tol. 
R. Gray WILLIAMS, 38 Rouse Ave., Winchester. 
Washington 
GLENN R. Mapison, City Hall, Bellingham. 
Ciaupe D. RANDALL, Paulsen Bldg., Spokane. 
Harotp B. Gitpert, Box 787, Yakima. 
STEPHEN W. Bretuorst, 631 Lyon Bldg., Seattle. 
Frank C. NEAL, 816 Washington Bldg., Tacoma. 
West Virginia 
C. W. FLesHer, Gassaway. 
Detsert T. Ropinson, Box 1104, Charleston. 
H. CAMppeLt RicHarps, Wheeling Bank & Trust Bldg., Wheel- 
ing. 
D. J. F. Strorner, Welch. 
W. Extviotr NEFFLEN, Keyser. 
Wisconsin 
ArtHUR W. Kopp, Roselieb Bldg., Platteville. 
Grorce A. Bowman, Safety Bldg., Milwaukee. 
H. H. Smitu, New Richmond. 
Z. S. Rice, 108 W. Oak St., Sparta. 
Gitson G. GLazier, Wisconsin State Library, Madison. 
Wyoming 
Witt1aMm O. WItson, 222 West 25th St., Cheyenne. 
Witrriep O'Leary, Hynds Bldg., Cheyenne. 
N. R. GreenFie_p, Rawlins. 
G. R. Hacens, 204 Consolidated Royal Bldg., Casper. 
C. A. ZaArinG, Basin. 
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Colorado 





Colorado Association Indorses Changes 
in Criminal Procedure 


The thirty-third annual meeting of the 
Colorado Bar Association was held at 
Colorado Springs, September 19th and 
20th. As has been the custom the As- 
sociation met at the very delightful 
Hotel Antlers. 

In September the Rocky Mountains 
are at their best and Colorado Springs, 
situated at the foot of Pike’s Peak, 
makes a most pleasant place for meet- 
ing. 

The retiring president, A. Watson Mc- 
Hendrie of Trinidad, delivered a very 
unusual and excellent paper upon “The 
Evolution of Priority of Water Rights.” 
Judge McHendrie in a very forceful and 
logical manner called attention of the 
Association to the engineering and phys- 
ical fact that all waters to be had for 
irrigation purposes in this section had 
already been appropriated, and that if 
in this Western country further agri- 
cultural development was to be by rea- 
son of the irrigation of arid lands it 
would be by further application of sci- 
entific methods of conservation and dis- 
tribution. The Judge took facts and 
drew from them illustrations showing 
the necessity of careful reconsideration 
of our Western Irrigation Laws to meet 
the everchanging needs of irrigation in 
the Rocky Mountain Region. 

All the committees reported in ex- 
cellent manner covering the various do- 
ings of the Association during the past 
year. 

The committee upon Criminal Pro- 
cedure made an important report. It 
was made by Henry McAllister, Jr., 
General Counsel of the Denver & Rio 
Grande Western Railroad. This report, 
which was approved and adopted by 
the Association, among other things 
committed this body to several out- 
standing changes in the Criminal Pro- 
cedure of Colorado, to-wit: 

A. Permitting the judges of the State 
Courts to comment on the evidence as 
is done in the United States District 
Courts. 

B. To allow comment to be made 
by counsel on the failure of the defend- 
ant to testify in criminal cases. 

C. To allow defendants in 
cases to waive jury trial. 

The principal speaker of the meeting 
was Hon. Clarence J. Roberts of Santa 
Fe, New Mexico, former Chief Justice 
of the Supreme Court of that State. He 
spoke in a very clear and logical man- 
ner, tracing the history and develop- 
ment of our law and the lawyers’ rela- 
tion thereto. One could not but feel 
after having heard Judge Roberts that 
many of the Bar today are failing to 
respond to the high call that our tradi- 
tions would indicate. 

Excellent reports were made by the 
delegates to the American Bar Asso- 
ciation and the Conference of Bar Asso- 
ciation Delegates, both held at Chicago 
last August. Of these reports the As- 
ociation as usual enjoyed the interest- 


criminal 


Harrie M. HumMpHReEys 
President, Colorado State Bar Association 





ing comments of Mary Lathrop, whom 
the Colorado Association regards as its 
permanent unofficial ambassador to the 
National Association. 

Charles J. Moynihan of Montrose, 
member of the Colorado Board of Char- 
ities and Corrections, reviewed the Colo- 
rado Penitentiary situation in detail. 
His remarks were able and brought to 
the Association a full explanation of 
that difficulty which no doubt many of 
the members had not theretofore ap- 
preciated. 

The Association again dedicated itself 
to measures to be introduced in the com- 
ing Legislature in January looking to 
increase of the pay of Judges of the 
Supreme Court and District Court, to a 
figure commensurate to the general av- 
erage paid throughout the United States. 

Mr. Harrie M. Humphreys of Den- 
ver, for seven years secretary and treas- 
urer of the Association, was elevated to 
the presidency. Albert G. Craig of 
Denver was elected to succeed Mr. 
Humphreys. 

Mr. Farrington R. Carpenter of Hay- 
den, Colorado, was elected as first vice- 
president. This came to Mr. Carpenter 
as recognition of his excellent paper 
delivered on the subject of “County 
Government.” Mr. Carpenter traced the 
development and division of. powers of 
government in a scientific and thorough 
manner. He proved to the audience 
that, after all, the county was the most 
important unit in our complex system 
of government, and pointed out that 
efficiency and economy in government 
must come through the local and county 
units which are the only agencies of gov- 
ernment with which the average citi- 
zen comes in direct contact. 

Veteran Judge William N. Searcy of 
Durango was named as second vice- 
president. 
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The meeting concluded with the usual 
dinner on Saturday evening, at which 
several clever and able addresses were 
made. 

ALBERT G. Craic, Secretary. 





Vermont 





Vermont Bar Association Urges Adop- 
tion of Uniform State Laws 


The annual meeting of the Vermont 
Bar Association was held in the As- 
sembly Hall of the National Life Insur- 
ance Company in Montpelier, October 
7 and 8, 1930. The attendance was 
larger than for several years. Presi- 
dent Bert L. Stafford of Rutland de- 
livered an address on “Over Production 
of Laws and Some Attendant Evils.” 
Miss Consuelo Northrup, States At- 
torney for Chittenden County, told of 
some of her observations and experi- 
ences as a prosecutor. 

Tuesday evening was devoted to 
memorials of deceased members. Hon. 
Robert E. Healy, General Counsel of 
the Federal Trade Commission, read a 
paper on Judge Orion M. Barber. For- 
mer U. S. Attorney General John G. 
Sargent read a paper on William B. C. 
Stickney, who for many years was the 
dean of the Vermont Bar. 

Wednesday forenoon was devoted to 
Committee reports. The subject of a 
Judicial Council for Vermont was dis- 
cussed and referred to a special com- 
mittee consisting of Homer L. Skeels, 
George L. Hunt and Hon. Leighton P. 
Slack. 

On recommendation of the Commit- 
tee on Unifcrm State Laws, of which 


Grorce L. Hunt 
President, Vermont Bar Associatio1 
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Chief Justice George M. Powers is 
chairman, the Association approved and 
sponsored for adoption by Vermont 
“The Uniform Divorce Jurisdiction 
Act,” “The Uniform Air Licensing 
Act” and the “Uniform Declaratory 
Judgment Act.” 

lhe Committee on Vermont Annota- 
tions to the American Law Institute’s 
Restatements of the Law reported prog- 
ress and the committee was continued 
for further work. 

On Wednesday afternoon Hon. John 
G. Sargent, former U. S. Attorney Gen- 
eral, gave an address on the “United 
States Department of Justice.” 

[wo amendments to the Constitution 
were adopted: One changing the date 

the annual meeting from January to 

)ctober; and the other increasing the 
membership fee to $5.00. 

[he annual dinner was held Wednes- 
day evening and was attended by 125 
members and guests. Hon. John E. 
Weeks, Governor of Vermont, deliv- 
ered an inspiring address. Hon. Sher- 

n R. Moulton, Associate Justice of 
the Supreme Court, and Hon. Allan 
R. Sturtevant, Superior Judge, gave in- 
teresting addresses. Hon. Robert E. 
Healey, General Counsel of the Federal 
[Trade Commission, gave an address on 
the work of the Commission. Hon. 
Samuel B. Botsford of Buffalo, New 
York, gave an address on “Some Re- 

nt Changes in the Practice of the 
Law,” in which he stressed the recent 
changes in business and the need of 
onformity and adaptation thereto of 
legal science. 

Che following officers were elected: 
President:—George L. Hunt of Mont- 
pelier; Vice-Presidents—Herbert G. Bar- 
ber of Brattleboro, Fred L. Webster 
of Swanton, Charles A. Shields of St. 
Johnsbury. 

Member of 
Charles B. Adams of 
retary Harrison J. 
pelier; Treasurer, Webster E. 
Montpelier. 

[he next annual meeting will be Oc- 
tober 6, 1931. 

B.. J. 


3oard of Managers, 
Waterbury; Sec- 
Conant of Mont- 
Miller of 


Conant, Secretary. 





Washington 





Washington State Bar Holds Successful 
Meeting 

of the Washington 

held in Walla 

one of the 

associ- 


The 1930 meeting 
State Bar Association 
Walla June 19-20, proved 
most successful ever held by the 
atior n. 

_Two innovations in the program were 
“Young Lawyers’ Program” and 
“Round Table Discussions.” 

A portion of one morning 
was devoted to five fifteen minute talks 
by bar leaders on subjects in which the 

unger members of the bar were par- 
cularly interested: “How to Run Your 

tice” by Donald Eggerman of Seattle; 
lients and Fees’’ by Ralph Williamson 

f Yakima; “How to Select a Jury” by 

eaten Langhorne of Tacoma; “Title 

takes to Avoid” by Hugo Oswald 

Seattle and “Ethics and Success” by 
Kizer of Spokane. 

Friday afternoon was given 

e round tables at which 


session 


over to 
were dis- 





GLENN J. FAIRBROOK 
President Washington State Bar Association 





cussed “Courts and Judges’; “Law En- 
forcement’; and “Corporation Law.” 

The round table on “Corporation Law” 
took up a proposed revision of the cor- 
poration law, of the state, modeled after 
the uniform corporation law upon which 
a committee had been working for the 
past year. Following the discussion, a 
recommendation of the committee that 
the association sponsor the proposed act 
at the next legislature was unanimously 
adopted. 

The section on “Courts and 
conducted the following program: “Ju- 
dicial Salaries” with Earl Benson of 
Walla Walla as leader; “Judicial Pen- 
sion and Retirement Law” with D. A. 
Shiner of Wenatchee as leader; “ Re- 
lief of the Supreme Court” with Charles 
H. Paul of Longview as leader; and 
“The Judicial Council” with F. L. Stot- 
ler of Colfax as leader. 

The “Law Enforcement” section con- 
sidered six subjects each in charge of 
the chairman of special committees: 
“Police and other law enforcement offi- 
cials” with Tom Patterson of Seattle 
as leader; “Amendments to State Con- 
stitution Concerning Crime” with Char- 
les W. Greenough of Spokane as lead- 
er; “Revision of Laws Relating to 
Crime” with Bertil E. Johnson of Ta- 
coma as leader; “ Crime Publicity” with 
Tim Healy of Bellingham as _ leader; 
“Prisons and Other Detention Institu- 
tions” with John Brisley of Mt. Ver- 
non as leader; and “Other Law En- 
forcement Subjects” with J. Grattan 
O’Bryan of Seattle as leader. 

Approval was given to recommenda- 
tions that a committee be appointed to 
work with committees of the State 
Manufacturers’ Association and organ- 
ized labor on the problems of convict 
labor: that the State establish a State 
Identification Bureau for the collection 
and preservation of criminal informa- 
tion and that a State Police Force be 
created. 

These recommendations together with 
other proposed changes in statute to 
improve criminal procedure were sub- 
mitted to the trustees for action. 

Outstanding addresses of the meet- 
ng were given by Dr. Stephen B. L. 


Judges” 


Penrose on the life and teaching of Karl 
Marx under the title “A, Modern Titan,” 
and by the Hon. Alfred Henry Clarke 
of the Court of Appeals of Alberta, 
Canada on the “Judicial System of Can- 


Officers elected for the coming year 
were Glenn J. Fairbrook of Seattle, 
President, and W. Heinly, Tacoma, 
Secretary. The President has ennounced 
appointment of the following as dis- 
trict. vice-presidents and _ trustees; 
Charles H. Paul, Longview; Judson F. 
Falknor, Seattle; Jesse Davis, Everett; 
Roy Lowe, Spokane; and F. L. Stotler, 
Colfax. 

The State Bar Association has es- 
tablished an office in Seattle in con- 
junction with the Seattle Bar Associa- 
tion and Judicial Council. The office 
is in charge of Miss Clydene Morris, 
fulltime Assistant Executive Secretary. 
Since the establishment of this office 
both associations are experiencing a re- 
markable growth in numbers and in 
interest on the part of their members. 

Guy HEINLy 
Secretary-Treasurer. 





West Virginia 





West Virginia Association’s Annual 
Meeting 


Mr. S. P. Bell, of Spencer, was elected 
President of the West Virginia Bar As- 
sociation at the forty-seventh Annual 
Meeting, which was held at Bluefield 
July 28-29. Tom B. Foulk, of Wheel- 
ing, was elected Secretary, Mr. I. M 
Adams of Parkersburg, Treasurer and 
Mr. H. V. Campbell of Charleston, Li- 
brarian. The following Vice Presidents 
were named: James J. Miller, Mounds- 
ville; G. K. Kump, Romney; Lawrence 
D. Lynch, Clarksburg; H. D. Rummell, 
Charleston; F. P. Moats, Parkersburg, 
and James S. Kahle, Bluefield. 

The meeting wae called to order by 
Judge Harold A. Ritz of Charleston, 
President of the Association, an address 
of welcome was made by Mr. John Kee 


S. P. Bett 
President, West Virginia Bar Association 
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and response was made by Mr. Clar- 
ence E.. Martin, of Martinsburg. 

In his presidential address Judge Ritz 
discussed the growing tendency to sur- 
render the lawmaking prerogatives of the 
national legislature and used the flexible 
provisions of the new tariff law as an 
illustration of his point. This was fol- 
lowed by a humorous address by for- 
mer Congressman Goodykoontz, and an 
address by Mr. John T. Sims of 
Charleston, in which the speaker advo- 
cated the abolition of the office of Jus- 
tice of Peace and the substitution for it 
of a court of first instance. 

Various committee reports were made 
and acted on during the first day. In 
accordance with the recommendation of 
the Committee on Constitutional Pro- 
visions, presented by Chairman Mason 
G. Ambler, of Parkersburg, the Associ- 
ation created a special committee on 
revision of the constitution to be ap- 
pointed by the President. This com- 
mittee was empowered to represent the 
Association in cooperating with the 
state constitutional commission which 
was created by the last legislature to 
study the constitution and recommend 
changes. 

The program for the second day, in 
addition to reports of ne rg in- 
cluded the following papers: Pleading 
and Practice Under the Revis~* Code”, 
by Lawrence R. Lynch; “tfroposed 
changes i in the Criminal Law,” by Harry 
Bryer; “Selection, Tenure and Removal 
of Judges,” by Frank Haymond; * ‘His- 
tory Reflected in the Law,” by Robert 
L. Hogg; “Radicalism and the Con- 
stitution,” Attorney General Howard 
B. Lee. 

Hon. Henry Upson Sims, President 
of the American Bar Association was 
the principal speaker at the banquet. 


by 





Miscellaneous 





At the annual election of the Kansas 
City (Mo.) Bar Association, held Oc- 
tober 12th, Ingraham D. ae was 
elected President, and Mr. T. J. Mad- 
den was elected vin ercldecx. 


James E. Ruffin was elected Presi- 
dent of the Greene County (Mo.) Bar 
Association at a recent meeting. Other 
officers chosen were A. P. Stone, Jr., 
Vice-President; Warren Turner, Secre- 
tary, and York Johnson, Treasurer. 
Charles Dickey, Kirk UHawkins and 
Fred Moon were named members of the 
executive Board. 


At the annual meeting of the District 
Bar Association of the Second Supreme 
Court District of Illinois, held on Oc- 
tober 17th, the following new officers 
were chosen: Charles E. Davidson, of 
Greenville, President, and Stanford S. 
Meyer, also of Greenville, Secretary. 


W. Erskine Williams was elected 
President of the Fort Worth and Tar- 
rant County (Texas) Bar Association 
at a meeting held early in October. 
The following other officers were chos- 
en: R. B. Young, Jr., First Vice-Pres- 
ident; Dexter Scurlock, Second Vice- 
President; Aubrey Alexander, Third 
Vice-President; R. B. Stone, Jr., Secre- 
tary and Treasurer. Directors—Walter 
B. Scott, Ernest May, Glen Smith and 
Frank Wren. 


J. F. ALDRIDGE 
President Alabama State Bar Association 





The Livingston County (Ill.) Bar As- 
sociation held its annual meeting on Oc- 
tober 7th and elected H. G. Greene- 
baum, President, and R. B. Phillips, 
Secretary and Treasurer. 


At a recent meeting of the Eighth 
Judicial (Minn.) Bar Association, held 
at Waconia, Sam G. Anderson of Hutch- 
inson was chosen President; J. P. 
O’Hara of Glencoe, Vice-President; and 
O. S. Vestra of Arlington, Secretary 
and Treasurer. Judge C. M. Tifft of 
Glencoe, was elected honorary Vice- 
President. 


The Board of Directors of the Okla- 
homa County (Okla.) Bar Association 
elected Hal C. Thurman of Oklahoma 
City, President, at its recent meeting. 

The Christian County (Ill.) Bar Asso- 
ciation, at a recent meeting, elected the 
following officers for the ensuing year; 
C. E. Springstun, President; L. G. Grun- 
dy, Vice-President, Amos Pinkerton, 
Secretary, and A. D. Sittler, Treasurer. 

Harvey M. Johnson was elected Pres- 
ident of the Omaha (Neb.) Bar Assoc- 
iation, at the annual meeting in Septem- 
ber. Ralph Wilson was re-elected Sec- 
retary and George Pardee was elected 
Treasurer. The new executive council is 
composed of Albert Ramacciotti, James 
T. English, Paul L. Martin, Yale Hol- 
land and Mr. J. C. Travis. 

The Annual Bar Association Meeting 
of the 21st Judicial Circuit met at Po- 


tosi, Missouri, on September 6th and the 
following officers were elected: Jules 
A. Fremon, President; M. C. Matthes, 
Vice-President and Claude T. Jarvis, 
Secretary-Treasurer. The Hon. James 
T. Blair, Jr., of Jefferson City, Mo, 
President of the Missouri Bar Associ- 
ation, gave the principal speech at the 
evening session. 

At the Annual Meeting in August of 
the Harrison County (Texas) Bar As- 
sociation George L. Huffman was 
elected President, William Lane, Vice- 
President and Ben Woodall, Secretary- 
Treasurer. 


The following officers were chosen 
at the recent Annual Meeting of the 
Randolph County (Missouri) Bar Asso- 
ciation: Redick O’Bryan of Moberly, 
Mo., President; Lawrence Holman, 
Secretary. 


The Shiawassee (Michigan) Bar Asso- 
ciation prefaced the annual election of 
officers at a meeting held in August, by 
golf, and a banquet at which Prof. E. 
R. Sunderland of the University of 
Michigan was the principal speaker, 
Seth Q. Pulver, former State senator, 
was elected President; N. 1, DesJar- 
dins was re-elected Secretary and War- 
ren Pierpont, Treasurer. 


During the recent District Bar Asso- 
ciation meeting held at Green Lake 
(Minnesota) the following officers were 
elected: E. W. Campbell, President; 
John L. Davis, Vice-President; A. E. 
Keefe, Secretary, and Chas. A. Swen- 
son, Treasurer. 


E. L. McMillan was elected President 
of the Seventh Judicial (Minnesota) Bar 
Association at the fourth Annual meet- 
ing in Moorehead, Minnesota, during 
August. C. G, Dosland was elected 
Vice-President, E. E. Sharp, Secretary- 
Treasurer, and R. C. Bell of Detroit 
Lakes was elected new member of the 
State Board of Governors of the Bar 
Association. 


The Wright County (Missouri) Bar 
Association held its Annual Meeting, 
during September, in Mansfield and 
elected the following new officers: N. 
J. Craig, President; F. E. Schooley, Vice 
President; L. E. Newton, Secretary and 
C. H. Jackson, Treasurer. . 
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A new book of 1075 pages, 
about disputed Handwriting, Typewriting, Anony- 
mous Letters, Suspected Wills, Notes and Claims 
against Estates. Send for circulars. 


Boyd Printing Company 
373 Broadway Albany, N. Y. 


340 illustrations, 








Don’t be a SUCKER! 


Get a copy of the “Confidential 
Guide” and protect yourself for life! 


A complete list of Legal Directories, Law 
List Publishers, Service Bureaus and Asso- 
ciations selling listings or memberships to 
the Attorneys in the U. S. A. and Canada 
—with ratings. 

Published in the interest of the Attorneys 
as a Guide in arranging their annual 
budgets for Law Lists, and to protect them 
against advertising schemes which operate 
under the name of “directories’ or 


**bureaus.” 
Price $5.00 


LAWYERS’ CONFIDENTIAL GUIDE 
First yao fl Bank Building, Chicago 
Edward E. Collins, Manager 








SEARCHES FOR 
UNKNOWN OR 
MISSING HEIRS 


or legatees to estates, owners of land or 
other property, such as dormant bank 
accounts, terminated trust funds, are 
conducted at our own expense and risk. 

Our seventeen years’ experience in this 
highly-specialized work and our domestic 
and international organization of expert 
researchers enable us to produce results 
where others fail. 

Attorneys who report such matters to 
us receive proper consideration. 


W. C. COX & COMPANY, INC. 
Federal Reserve Building 
CHICAGO 
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